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Dear Mr. Kuvvet,

This letter is in response to your letter received on May 23, 2022. Your request is set
forth below in relevant part:

“I would like to access the Federal Reserve Bank of New York manual known as the
“Doomsday Book”. The “Doomsday Book” is a compendium of legal opinions, in some
cases stretching back decades, that explore the legal limits of the Federal Reserve in the
event of a financial crisis.”

Your request is being treated as a request under the Federal Reserve Bank of New York’s
(the “New York Fed”) Freedom of Information Policy (the “FOI Policy”), a copy of which is
available at https.//www.newyorkfed.org/aboutthefed/freedom-of-information-requests. html.
Please note that the Federal Reserve Bank of New York (the “New York Fed”) is not subject to
the Freedom of Information Act (“FOIA”) although it complies with the spirit of FOIA when
responding to requests of this type.

Based on the information you provided, a search was conducted, and attached are two
documents consisting of a total of 122 pages that are responsive to your request. Please note that
portions of these documents have been redacted as they are exempt from disclosure under
exemption 6 of the FOI policy. Additional responsive documents were located but have been
withheld as exempt from disclosure under exemption 5 of the New York Fed’s FOI Policy.

Information on how to file a request for reconsideration may be found in Section 3.8 of
the New York Fed’s FOI Policy.

Sincerely,

Barry Schindler
Freedom of Information Officer
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DOOMSDAY BOOK

Version: 4.1 INTERNAL FR
Date: June 19, 2006
Compiler: (b) (6)

Editor: (b) (6)

The "Doomsday Book" is a collection of emergency documentation and memo-
randa compiled by the Legal Department of the Federal Reserve Bank of New York.
It has two purposes in mind. First, it is a ready reference source, containing
template documents that must be prepared quickly, and background material that
is likely to be particularly relevant o an emergency situation. Second, because all
of its documents are on CD-ROMs, it is an operational mitigant against the risk of
lost power or connectivity. The Doomsday Book, however, assumes working
computers and printers.

Tt is maintained in three forms: a complete paper version (copies kept in the
Law Library, Records, and EROC), CD-ROM and paper introductory section
(distributed widely through the Legal Department) and on the Legal server (in the
"LEGALDOCS" library; "Doomsday Book Materials” folder.)

The complete paper and server versions should always be current, and the
complete paper version will contain a current CD-ROM. To ascertain whether a CD-
ROM is current, check its version number against that of the complete paper or
server versions. (If complete paper and server are unavailable, contact the Editor
or the Compiler.) Feel free to copy the current CD-ROM, bearing in mind that
some of the memoranda on the CD-ROM are RESTRICTED-F.R.

From time to time, the Compiler will update the Doomsday Book, as the
Editor adds additional documentation. The Doomsday Book is not, and can never be
a finished product. The Editor is the gatekeeper for all additions and changes to

the Doomsday Book. Please contact the Editor for any suagested additions or
revisiors N 1 I

and (b) (6) remain available to answer any questions

concerning the Doomsday Book.

PRIVILEGED ATTORNEY/CLIENT COMMUNICATION
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INTRODUCTION....... [RRTRRN e et

VOLUME 1

AGREEMENTS
I.  Emergency Credit Agreements
A. Section 13(3) Lending Agreements

1. Long-Form Agreement (#100047)............ccoooviiiiiiiiiiiei
Short-Form Agreement (#100048)...............................

. IOIGE Credit Considerations, Emeroency Lending

Agreement” ... (Legal Markets #4250) (undated; viewed as part of

W

Section 13(3) lending documentation) (New to V4.1)

....................... 6/5/14

................... 01/02/02
................... 10/17/01

4. Explanation of Form of 13(3) Credit & Security Agreement (#100046).... 01/02/02

B. International Swap Agreements
1. Dollar-Pound Swap Agreement (#77254) (New to V4.1)

2. Medium-Term Exchange Stabilization Agreement (New to V4.1)
(FF169004) ...

C. Section 10B Lending Agreement—

1. 1998 Operating Circular 10 (#98718)............ccooviiiiii
2. 2006 Operating Circular 10 (#138729) (New to V4. l) ...........
Section 13(13) Lending Agreement (#98720) ................ e
Repo Agreement (#98721).............cccooeiee. e ST
Sale of FX BOOK (#98722) .....coiiiiioiiiiieeeeeeeee e,
FDIC Indemnity AGreement.................occoovreiioioiciiiee e

Q@mmg

IL. Emergency Payment Agreements

A. Section 13(3) Account Agreement (#98723) ...........c.ccooiiviii

C. FX DvP Agreement (#98725) .......coooiiiiiiiiiiioiiiee e,
D. Tested Telex Package.............cccocoooiiiioiiiiiie e

[II. Master Agreements
A. BMA Master Repurchase Agreement (#100038) ..

B. FX Committee ICOM Market Master Agreement (#100044)

1. ICOM Schedule (#100042)
2. ICOM Definitions (#100043)

C. FX Committee FEOMA Agreement (#100050) .............. e

1. FEOMA Schedule (#100049)
2. Addendum to Schedule (#100051
D. Barrier Option Confirmations for FEOMA and ICOM

1. Short Form (#100536).........oo oo
2. Long Form(#100537) ... ..o
E. FX Committee IFEMA Agreement (#100056)..............................
1. IFEMA Schedule (#100054) ...........coooviiiiiiieiiiiee e
2. Force Majeure Provisions (#100058, 100057).................c.......

F. ISDA Documentation
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1. Master Agreement (Local Currency, Single Jurisdiction) (#100061)................ 1992

2. Master Agreement (Multicurrency, Cross-Border) (#100060) .......................... 1992
3. Arm’s-Length Boilerplate (#100059) ..............oooioiiiiiiiee e, 1996

G. FRBNY Master Open Market Agreement (#100544)...................ccooiiiiiiiio 1996
1. Tri-Party Annex (F100545)......cocooiiiiiiiie oo 1999
2. Options Annex (F100546)............... 1999
3. Custodial Undertaking (Chase) (#100547) ..o 1997
4. Custodial Undertaking (BoNY) (#100549)

H. BMA Master Securities Loan Agreement (#100062; 100063)................................ 1993
1. FRBNY ANNex (FS51055) ..o 1999

I. FRBNY Global Master Repurchase Agreement (#56302) ... 1998

1. Tri-Party Repurchase Service Agreement (#56308)
2. Custodian Agreement (#100550)

IV. Nonrecourse Loan Agreement (Draft) (#175344). ... 2006
V. Closing of a Branch or Agency

A. Custody Agreement (#98726) .........cccccioiiiiiii e 05/23/97

B. Deposit and Pledge Agreement (#98727) .........oocooivoiiiiiiieeieeeeee 05/23/97
VL Ancillary Agreements

A. Promissory Note (FI8728) ..o 08/05/97

B. Intangibles Collateral Agreements

1. Federal Home Loan Bank Pledge Agreement (#97918) ................c..oooo. 08/15/03

2. Securities Control Agreement—Specified Securities (#77225)
3. Securities Control Agreement—Entire Account (#77171)

4. Deposit Account Control Agreement (#86680)...............cccooovvviieiiieiinn. 07/15/02
5. Intangible Collateral Agreement (#98729) ...........ccoooovviiiiiiie ~03/15/99
C. Power of Attorney (#98730) .........oooiiiiiiiiieee e ~03/15/99
D. Guarantees
1. Model Parent Guarantee (#9873 1) ............coccooiiiiiiiiciie e ~03/15/99
2. OC-10 Letter of Agreement to Secure Guarantee (#98732) ................... ~03/15/99
3. Model Subsidiary Guarantee (#98733) ........coooiiiiiiiiieeeee ~03/15/99
4. User’s Guide to Guarantees (#98734)..........coccoiiiiiiiiiiiieiceeee e ~03/15/99
Treasury Fiscal Agent Letter of Indemnity (#100540)..................cccoeiii 12/01/97

o

Buddy Bank Materials (New to V4.1)

1. FRBNY Authorizing Resolution for the Inter-District, Discount Window
Backup Relationship (undated, unexecuted) (Legal Markets # 2246)

2. FRBNY Draft Operational Incapacity Statement (Legal Markets #2249)

3. FRB-SF Authorizing Resolution for the Inter-District, Discount Window

Backup (Legal Markets # 2247) ... 02/28/02
4. Letters from FRBNY to DTC authorizing Buddy Banks
(Legal Markets #2250) ... ~08/15/02

VII. Public Statements
A. Foreign Exchange Committee, Y2K: Best Practice in the Foreign

Exchange Market (#100110)...............oo 10/18/99
B. New York Bank Holiday (#98737) .........cccoooviiiiiieoee e, 05/19/97
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C. Section 13(3) Resolution by Board of Governors (#98740) ................c.cc........ 01/28/04

D. Section 13(3) Resolution by Board of Directors (#98739) ........c..ccccoovvvveinn. 05/19/97
E. Book-Entry Securities Resolution (#98735) ... 05/15/97
F. Request for Section 13(3) Authority (#98738) ........ccooii v ~03/01/99

VIIL Litigation
A. Plaintiff’s Draft Memorandum of Law in Support of its Motion for Preliminary

Relief (CHIPS Attachment Litigation) (#69881)............. B 02/06/01
B. Granville Gold Trust Papers
1. Memorandum to [IIEQICEN: /. from (b) (6)
((QXEX FRBNY v. Granville Gold Trust—Temporary Injunction”
(FL1O0S4T) ..o e, 1/12/95
2. Order to Show Cause (#100542)..........ccoiii e 01/03/95
3. Memorandum of Law in Support of Order to Show Cause (#100543) ......... 01/03/95

VOLUME II--LEGAL MEMORANDA
[.  Powers Opinions
A. Lending Authority

1. (b) (6) to Legal Files, “Section 14(b)(1) Municipal

Securities” (FOSO48) ..o 09/01/00
2. to “Domestic Tri-Party Repo”

#98976)............ e e 08/10/99

3. and to “Section 13(3)

Lending Authority Disclosure Requlrements (#50269) ............................ 03/10/99
4. (b) (6) o Legal Files, “Authority Under Section 10B of the

Federal Reserve Act to make advances to The Depository Trust

Company™ (HOBOTT) ... 10/08/97
5. (b) (6) to Legal Files, “Nonrecourse Lending under Section 10B

of the Federal Reserve Act” (#49514) 07/29/97
(M  (b)(6) P& (b) (6) to ((JRE)] “Authority to Engage

in Reverse Repo Agreements™ (#48139) ...........c.ooooiiiiiiiiiie i, 04/16/97
7. (b) (6) to Legal Files, “Sections 10B and 13(3) of the

Federa Reserve ACE” (HO1TA2). .o 02/26/97
3 )6 4 (b)6) N | “Authority of the Federal

Reserve to lend to Orange County” (#98979) e . 12/15/94
9. _to.ﬂi@. “FDICIA Sectlon 14”—Dlscount Wlndow

Operations™ (HF100S8T).....ccooiiiiiiiiie e 04/17/92
10. TG o “Reserve Bank purchase of agency

obligation Section 14(b)(2)” (#98980).......... ... ... 02/17/89
Bl b)6) (b) (6) tolRKEMM “Authority of Federal

Reserve Banks to lend Government securities to dealers” (#98982).......... 01/29/80

12. (b) (6) (b) (6) “Direct Extension of Emergency Credit

to a Nonmember Bank or Bank Holding Company on its Own Note”

(FLO0S88) ..., 01/17/75
13.“Advances and Discounts by Federal Reserve Banks,” 56 Fed. Res. Bull.
940 (1970) (F100T06) ..o 11/23/70
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B. Access to Federal Reserve Services

(b) (6) to [IEQICEN < BEQIGI < Federal Reserve

Bank Powers to Prov1de Overdraft Capacity to Broker-Dealers” (#88308) 10/09/02

[a—

2. to EQIGH “Foreign bank branch and agency discount
wmdow ACCESS” (HFOBOBO) ..o 01/02/96
i b6) K b6 & “Federal Reserve
Bank Powers to Provide Nonbank Dealers with Govemment Securities
Clearance Services” (98991 ... . i 05/04/95
C. Foreign Exchange
1. mto “Authority of Reserve Banks to borrow
funds denominated by a foreign currency” (#98994). ... 05/24/96
2. (b) (6) “National Bank of Kuwait/Request for Foreign

Exchange Clearing Facility” (#98995)...........c.ccooiviiiiiiiiiciecie e, 09/18/90

D. Miscellaneous

1. 63 Federal Register 65693, “Federal Home Loan Bank Standby Letters
of Credit (12 C.F.R. §§ 938, 943) (H#100111) ..o, 11/30/98
to QXM < Power of a Federal Reserve Bank to
Serve as the Receiver in an Edge Corporation Insolvency” (#98996)........ 04/17/95
3. (b) (6) to-ﬁﬁ &HBIGN Section 2(a) of the

Gold Reserve Act of 19347 (H#98997) ... 02/04/83

2.

I. History and Policy
A. “Managing Financial Crisis: A Primer” (Principal author:

(b) (6) ) (#146701) (New t0 VA1) ..o, Fall, 2005
(b) (6) “Chronology of Events at the Federal Reserve Bank of
New York After the World Trade Center Attack™ (#77924) ........................... 11/20/01
B. & (b) (6) | “Crisis Avoidance, Containment
and Control: A Report from the Financial Services Front” (#57552)............... 09/05/01

C. (b) (6) SHOICON <1 cgislative History of the Provisions of

the Federal Reserve Act Relating to the Discount Window and Open

Market Operations’ ( #60442) .......................................................................... 03/21/00
(b)y(6) [ (b)(6) K8 “Interest Rate on Credit
Extensnons to IPCs” (Draft) (#100<89) ............................................................ 01/27/99
E. “The Origin of the Federal Reserve’s Dlscount
Wlndow (#67354) .......................................................................................... 05/29/97

F. Subcommittee on Discounts and Credits to Committee on Discounts and
Credits, “Review of the Question of Whether Reserve Banks Should Lend
Only to Solvent Institutions” (#100590) 08/22/77

G. (b) (6) & EEOIOM o BEOXEBE 1 cgislative History of Federal

Reserve discount authority under the third paragraph of Section 13 of the

Federal Reserve Act” (#98960)..........c.oovioeeoiieeeeee e 01/25/77
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III. Operational Issues
A. Security Interests
1. (b) (6) (CMTF Workgroup), “Evaluation of Excess

Treasury Collateral Procedures (#97576).... . 11/21/03
2. -Ex%-& “In-Transit Securities” (#86794).... 08/26/02

[ b6 “Lending to DTC—Taking Participants’
Secunty Entitlements as C ollateral Under the Code” (Draft) (#69216) ..... 03/02/01

(IO BIOXGI ¢ Y2K Emergency Lending to the

Chicago Mercantlle Exchange” (#52746) ... 09/21/99

-m-to_ ‘“Y2K Emergency Lending to the
BOTCC” (H54260) ..o 09/21/99

(b) (6) to QIO On Lending to a Debtor who

Has Previously Executed a Negative Pledge Agreement with a Creditor”

’.o.)

.J:-

&I\

[

(#45932)............ e e 03/25/99
7. IEOICOHEE c BEOICE All-Assets Pledge Risk

ASSESSMENt” (FATS59T) oo 03/04/99
8. (b) (6) to IIEQECI <D TC - Power to Pledge

Collateral” (#41561) 07/07/98
9. WIO) and IIEOICEEN - HOIGH -nd HOIG)

“Review of the Proposal to Offer the Single-Account Structure to Foreign

Banks” (#99000) ..o 01/30/97
10. (b) (6) L D) ®6) K (b)(6) | “Mutual

Funds Internal & External Borrowing Capacity” (#99001).............c......... 09/27/96
11. _to “The Authority of Investment C ompanies and

the SIPC to Borrow and to Pledge Assets” (#99002) .. . .. 05/09/96

12. I QICGHN :c BEGIGEE Mutual Insurance Compdny s dblllty to

pledge its assets to secure a loan (#99003) ... . .. 03/04/91
13. (X)) to Legal Flles “All-Assets Aoreement (#100591) .......... 07/10/90
14. Letter from _on all-assets

security agrccmcnt ( #99006) ...................................................................... 08/15/90

B. Payments

1. (b) (6) to Legal Files, Draft “Special Deposits” (#75118)...... 07/25/01
2. (b) (6) to (b) (6) “Will a ‘Tested Fax Arrangement’

be deemed a ‘Commercially Reasonable Security Procedure’ under

UCC Article 4A77 (HS562T77) ..o 11/12/99
3. IOICEM o 1 .ccal Files, “On ‘Conduit Lending’ by a Federal Reserve

Bank Through Another Bank (with Appendix)” (#46164)................... 01/06/99
(b) (6) Jss (b) (6) toIQICEN: IEOIGM Overnight

Payments and Credits While Accounting System is Shut Down” (#50507)05/16/97

ha

C. Powers Memoranda (not opinions)

1. (b) (6) to Legal Files, “Is the Power to Establish an Account

Incidental to Section 13(3) Lending Authority?” (Draft) (#40899)........... 05/15/98

DOOMSDAY BOOK—Internal FR v4.1 June5, 2014 #151685 -6-
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2. (b) (6) @ (b) (6) “Federal Reserve Discount Window

Authority to Lend to Broker/Dealers’” (#99008) ..........ccovvvioiiieiieieeee 02/28/90
3. “Emergency Liquidity Assistance to a Non-Bank”
(#100597) ................................................................................................... 10/15/89

D. Miscellaneous

1. (b) (6) to Legal Files, “Guarantees and Corporate Law”
(HTOL0S5) ..o oo 01/31/01

to QIO :nd BRQXEOME <CME, CBOT, and BOTCC

[~

Emergency Powers” (#54905) ... 09/07/99
3. (b) (6) to (b) (6) “Risk Analysis of Section 13(3)

Lending” (#54153) 08/10/99
4, mi& “Minimum Documentation

Recommendatlon for Emeroencv Lendmo to DIs (#»1955) ..05/07/99

“w

[ ®®) 1 ©© [ ©© |
_& (b) (6) “December 31, 1999 Hohday PrOJect
Summary of Relevant Holiday Laws” (#99009) ........................................ 10/09/97

IV. Bankruptcy and Insolvency Law Issues
' b)) (b) (6) “Avoidances in Insolvency”

(#138384) (NeW t0 VA1) ..o, 10/07/05
(b) (6) to FBO Workgroup, “A Primer on the Liquidation of

Collateral” (F#O6106) ........coo it 11/24/03

(b) (6) to IIIQIGE Requirements to Lift an

Automatic Stay in an Insolvency Proceeding™ (#57755) . ... 12/24/99
(b) (6) o Legal Files, “Whether a Temporary Perfected Security

Interest Lapses UEon Filing of Bankruptcy Petition” (#47512)........................ 12/10/98

A.

B.

D. _to ‘FCM Bankruptcy Regime” (#46583) ... ... 12/07/98
. ENOIGES: MERCICH - MOION: NOION

« Leval RlSl\S of Extraordinary Payments” (#50506).... . .. 05/16/97

_& [ (b)(6) [ _ et al, “ControllmU Credltor

Liability” (51540 ..o 10/31/96

G. (b) (6) o KOXEN Considerations on Discount Window

Lending to Non-Banks Under Section 13(3)” (#98978) ......oooovieieieeieeee 05/15/96
[ (b)(6) W “Survey of Consequences to FRBNY in

the event of a counterparty’s msolvency (#90010) ceveeee. 05/09/96
' DI -15161 EOIGEN <

(b) (6) “Options Regarding Clmure of Edge Corporatlon (#99011)07/28/94
7. QIO ¢ BHCIGEE - MOIGM « Assessment of DIP
Financing Risks” (#98968) 11/11/91
K. (b) (6) to IKGQICEE Risks to a Secured Creditor of Being
Oversecured” (FO9012) ..o, 03/24/87
L. (b) (6) & (b) (6) gy (b)) K4 (b)(6)
“Preferences” (#99014) .. ... e 08/24/77
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M. (b) (6) to JIEQXGI “The law of preferences and fraudulent

conveyances in New York™ (#99015) ..o 03/13/78

V. International Issues

A. (b) (6) untitled (on judgment creditor executing against foreign

party account held indirectly with Federal Reserve Bank) (Draft) (#46174).... 02/03/98

B. (b) (6) (b) (6) “Effect of New York Superintendent

Taking Possession of a Foreign-Bank Branch” (Draft) (#100593).................. 12/17/97
C. L (b)(6) ]S “Notes on the

Prospect of a creditors’ standstill” (Draft) (_#100594) ...................................... 12/16/97
D.

« Forelgn Bank Default—Response (Draft) (#40829) : . 12/15/97
E. to “Immunity of the BIS”(#IOO()S()) . 03/14/97
F. Letter from to [ b®’) Closmo of

Branches and Standby Letters of Credit (#99016) ..o 01/09/97
e (b) (6) & “Vulnerability of

The Bank to suit because of assets abroad” (#99017).............ccooooiiviiiee . 10/27/92

V1. Regulatory and Enforcement Issues

A. Memorandum to [ OIGEN from (b) (6)

“The Legal Consequences of a Money Laundering Conviction for a

Financial Institution” (F70162).........ooooiiiiiii e 02/09/01
B. Memorandum from Enforcement Workgroup to and_

“Enforcement authority under Gramm-Leach-Bliley” (#“)950) ...................... 04/25/00
C. Memorandum from (b) (6) el (b) (6) |8 (b) (6)

“Impact of a Criminal Conviction on a State Member Bank” (#59623)........... 03/13/00

D. Memorandum from (b) (6) to (b) (6) and
(b) (6) “Disqualification Provisions Triggered by Conviction of a

Financial Institution” (48854 ) .........coiiiviiiiiiiiece e 02/05/99
E. Document by (b) (6) and [(JXE) M Enforcement Actions
Against Banks and Thrifts” (#84665) .........c..cccoooiiiiiiiii e 01/92
VIL Y2K Playbook Scenario Guidance Sheets (Unedited) .........................................Late 1999
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NOTES ON CHANGES IN THE LAW SINCE MEMORANDA WERE
WRITTEN:

The law constantly evolves. Many of the memoranda in this book, although still useful,
are therefore not completely current. The Editor will try to note some of the obsolete legal points
in these memoranda. However, unless stated otherwise, please do not take any of these
memoranda as advice on current law. A few particularly significant legal developments are
noted immediately below, in approximate chronological order:

1. The five-vote requirement for Section 13(3) discount window lending was relaxed
in 2001. 12 U.S.C. § 248(r)(2) permits action by unanimous Board vote, if fewer than five
members of the Board are available.

2. The Bankruptcy Code has been amended several times since its recodification in
1978. (A few memoranda date before 1978 use with particular caution.) Significant amendment
dates include 1984, 1986, 1990, 1994, 2000, and 2005. None of the memoranda that refer to the
Bankruptcy Code should be presumed up-to-date in the details. However, the only major
structural change in the Bankruptcy Code since 1978 has been its treatment of financial contracts.
o One significant recent addition to the Bankruptcy Code was made in Pub. L. 106-554,
signed by President Clinton on December 21, 2000. Federal Reserve Banks are now
“financial institutions” and their liquidation of a securities contract is no longer
subject to the automatic stay.
e Most of changes in the 2005 legislation affect consumer bankruptcy, but several are
significant to a Federal Reserve Bank:
e Thelist of qualified financial contracts in the Code is substantially expanded to
include most derivatives, and cross-product netting.
e United States branches of foreign banks are unambiguously removed from the
Bankruptcy Code, and will be relegated to bank insolvency law.
e The netting provisions of the Payment System Risk Reduction Act are extended to
include the DTC.

3. The European Union’s Collateral Directive helps Reserve Banks take an
enforceable security interest in securities on the books of Euroclear and Clearstream. This
Directive has not yet been ratified in some of the EU states, and opinion practice is still necessary
for cross-border pledges of securities. The Hague Conference Convention in Indirect Holdings
of Securities, if ratified, should give further protection to the Federal Reserve for its security
interest in securities.

4. The United Nations Commission on International Trade Laws (“UNCITRAL”)
promulgated a Convention on “The Assignment of Receivables in International Trade.”
This may facilitate the cross-border use of customer loans as collateral. At the time of writing
(V4.1), however, the Convention has only been ratified by Liberia and signed by three states: the
U.S., Luxembourg, and Madagascar.
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5. Revised UCC Article 9 is effective. This revision has a significant effect on the way
in which this Bank creates, perfects, and maintains its security interests. Highlights:
e Security interests may now be taken in deposit accounts,
o Filing will perfect a security interest in notes as well as other collateral (this might be
the most important single change from a Reserve Bank’s perspective),
e The location of filing—especially for foreign and national banks—has been changed,
e Electronic filing and search are encouraged, and are becoming a norm.

6. The Gramm-Leach-Bliley Act of 1999 repealed old Section 11(m) of the Federal
Reserve Act, which placed limits on bank lending on securities collateral. This repeal could
facilitate back-to-back lending arrangements.

7. Also in 1999, Congress removed the Section 16(2) restrictions on collateralization
of Federal Reserve notes, thus expanding the permissible volume of Section 10B lending
authority.

8. In 1995, the United States Supreme Court significantly expanded the scope of
national bank incidental powers. NationsBank of North Carolina, N.A. v. Variable Annuity
Life Insurance Co., 513 U.S. 251 (1995). This case, if anything, strengthens the validity of all
pre-1995 powers opinions based on the incidental powers of Federal Reserve Banks.

9. Congress amended Section 13(3) of the Federal Reserve Act in 1991, removing
long-standing restrictions on eligible collateral. Therefore, lending powers memoranda
written before 1992 are likely to be misleading in their treatment of Section 13(3). A few such
pre-1992 memoranda are nonetheless included.

10. Tt should be noted that New York has not yet adopted Revised Article 3 of the

Uniform Commercial Code. If it does, some aspects of agreements regarding promissory notes
might perhaps need to be revisited, although this is not a high priority matter.
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NOTE ON INTELLECTUAL PROPERTY:

Most of the documentation in the Doomsday Book was developed in-house or taken from
public sources, and therefore is unrestricted by intellectual property law, However, some of the
agreements are copies of model agreements, which often bear a copyright and a copyright
restriction. This raises several copyright questions, All information in this note is valid as of
January 30, 2004, when 1 visited the website of the various relevant organizations: ISDA
(www isda.org), the Bond Market Association (www.bondmarket.com}, and the FRBNY-
sponsored committees (www.ny.frb org/fmlg). All websites provided unrestricted electronic
access to their master agreements and supporting annexes, although ISDA and the Bond Market
Association do not give access to all their explanatory documentation. Legal restrictions are
another matter.

ISDA appears to be the most jealous of its copyright. An ISDA “document cannot be
copied, reproduced or distributed in any form (paper, electronic or otherwise) without the express
written permission of ISDA’s General Counsel or subject to any exceptions as discussed below.”
ISDA provides one significant exception: “The ISDA Master Agreements and the ISDA Credit
Support Documents may be copied (in paper or electronic form) for purposes of documenting
transactions under an ISDA Master Agreement or collateralizing a transaction by utilizing the
ISDA Credit Support Documents. However, the initial copy of the ISDA Master Agreement
and/or ISDA Credit Support Document must be purchased.”

The Bond Market Association master agreements and annexes are distributed graiis, has
no apparent copyright restrictions, and do not appear to bear a copyright notice, It is also worth
noting that the .pdf files in which the master agreements are embedded are set to permit cut-and-
paste operations.

The FMLG and FX Committee’s ICOM and FEOMA documentation are similar to the
Bond Market Association’s. It is distributed gratis, has no apparent copyright restrictions, and
does not appear to bear a copyright notice.

All of these documents were provided in .pdf format. These .pdf files permit cut-and-
paste operations. Since a .pdf document can be prepared to block cut-and-paste operations, this
electronic permission is evidence that authorized users—even of the restricted ISDA document-
ation—are permitted to prepare their own documents with cut-and-pasted excepts of the master
documentation. However, this approach—even if legally justified—might not be a wise one.
Counterparties generally do not modify master documentation by changing its language. Instead,
they execute the master documents in haec verba and add specific annexes that strike or
supplement master agreement language.
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Revision History

Version 4.0 (May 10, 2004) to 4.1
Deleted following memorandum:
+ Bankruptcy Court’s Opinion in Beogradska case
Reason: The opinion was reversed by a published district court opinion (313
B.R. 561 (S.D.N.Y. 2004), which was in turn reversed by Congress in the 2005
bankruptcy amendments.

Added following memoranda and documents:
. (b) (6) to (b) (6) | “Avoidances in Insolvency” (#138384)
(October 7, 2005)
. “Managing Financial Crisis: A Primer” (#146701) (Fall, 2005) (Principal author: (X&)
(b) (6) |
. FRBNY Authorizing Resolution for the Inter-District, Discount Window Backup
Relationship (undated, unexecuted) (Legal Markets # 2246)

. FRBNY Draft Operational Incapacity Statement (Legal Markets #2249)

. FRB-SF Authorizing Resolution for the Inter-District, Discount Window Backup
(February 28, 2002) (Legal Markets # 2247)

. Letters from FRBNY to DTC authorizing Buddy Banks (August 16 & 14, 2002)

(Legal Markets #2250)

Deleted following agreements:

. Stone-Age Clearing Agreement (#98724)
Reason: Physical securities are rare, and no longer play any role in financial
markets.
Added following agreements:
. -ﬁmﬁ‘"Draft Nonrecourse Loan Agreement) (June, 20006) (#175344)

(b) (6) | “Credit Considerations, Emergency Lending Agreement” (Legal
Markets #4250) (undated; viewed as part of Section 13(3) lending documentation)
. Dollar Pound Swap Agreement (9/14/01; prepared in connection with 9/11/01 operational

disruption) (#77254)
. -&m-‘l\/lcdium-Tcrm Exchange Stabilization Agreement” (February, 1995)

#169004
. Revised OC-10 (~June, 2006) (#138729)

NOTE: The documentation “Emergency Purchase of Securities from Foreign Central
Bank’ was not in version 4.0, even though it was listed as being there. The documentation
appears to be a sanitized version of some simple instructions written from a foreign central bank
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with respect to its securities pool. This document, which was in the Y2K Playbook, contains too
little lawyering to be of any value to the Doomsday Book. I have therefore omitted any
references to this documentation in version 4.1.

Version 3.3 (October 27, 2000) to 4.0

Deleted following memoranda:
. mﬁ-& (b) (6) to (b) (6) “Contingency planning
re: Federal Reserve Credit for Chrysler Financial Corporation” (Draft) (August 17, 1979)
Reason: This memorandum was primarily concerned with problems of lending
under old Section 13(3) of the Federal Reserve Act. It contained a straightforward
discussion of filing against chattel paper, and a few words about pari passu
negative pledge arrangements of which FRBNY had become aware. A discussion
of the law of negative pledge arrangements can be found in (b) (6) to
OXEM <On Lending to a Debtor who Has Previously Executed a Negative
Pledge Agreement with a Creditor” (March 25, 1999).
. (b) (6) o QIO Field Warehousing as a device to perfect a security
interest in ‘instruments’™ (#99007) (December 31, 1974)
Reason: Field warehousing is still probably permissible under Revised Article 9
(see R9-313), but it remains risky as ever. Revised Article 9, unlike original
Article 9, permits a security interest in notes by filing. Like original Article 9, it
also permits a short term unfiled nonpossessory security interest for new value.
Given these alternatives, there seems to be no reason why a Reserve Bank would
ever want to use a risky field warehouse arrangement. Since the case law on field
warehousing has probably evolved in the last thirty years, there seemed to be no
reason to retain this ancient memorandum.

Added following memoranda:
(b) (6) o FBO Workgroup, “A Primer on the Liquidation of Collateral”
(#961006) (November 24, 2003)

(b) (6) (CMTF Workgroup), “Evaluation of Excess Treasury Collateral
Procedures (#97576) (November 21, 2003)

to QI BEOIEME Federal Reserve Bank
Powers to Provide Overdraft Capacity to Broker-Dealers (October 9, 2002)
(DX Chronology of Events at the Federal Reserve Bank of New York After
the World Trade Center Attack” (November 20, 2001)
. (b) (6) to Legal Files, Draft “Special Deposits” (August __, 2001)
. (b) (6) to (XM 1 ending to DTC—Taking Participants’ Security
Entitlements as Collateral Under Code” (Draft) (March 2, 2001)

(b) (6) to (b) (6) “The Legal Consequences of a Money

Laundering Conviction for a Financial Institution” (February 9, 2001)

(b) (6) o Legal Files, “Guarantees and Corporate Law” (January 31, 2001)
(b) (6) &

“Crisis Avoidance, Containment and
Control: A Report From the Financial Services Front™ (September 5, 2000)
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. (b) (6)
2000)

. Enforcement Workgroup to (K nd BIKWECEM < Enforcement authority

under Gramm-Leach-Bliley” (April 25, 2000)
. (b) (6) & IQIGI 1 egislative History of the Provisions of the Federal
Reserve Act Relating to the Discount Window and Open Market Operations” (March 21,
2000)

(b) (6) el (b) (6) [ (b) (6) “Impact of a Criminal

Conviction on a State Member Bank™ (March 13, 2000)
. (b) (6) to (b) (6) “Will a ‘Tested Fax Arrangement’ be deemed a

‘Commercially Reasonable Security Procedure’ under UCC Article 4A?” (November 12,
1999

. imm-to (X)W - Domestic Tri-Party Repo,” (August 10, 1999)
. (b) (6) to WIO) and (b) (6) ‘Disqualification

Provisions Triggered by Conviction of a Financial Institution” (February 5, 1999)
. 63 Federal Register 65693, “Federal Home Loan Bank Standby Letters of Credit (12
C.F.R. §§ 938, 943 (November 30, 1998)
[ (b)(6) K4 “Enforcement Actions Against Banks and Thrifts”
(January, 1992)

. -&Q-& (IO o BEOIGE  Assessment of DIP Financing Risks”

(Nov. 11, 1991) (removed from V 3.2 and restored here)

(b) (6) to (b) (6) “Section 2(a) of the Gold Reserve Act

of 1934” (February 4, 1983)

to Legal Files, “Section 14(b)(1) Municipal Securities” (September 1,

Transferred Following Memorandum from “Powers Memoranda™ to “Powers Opinions”™
. 63 Federal Register 65693, “Federal Home Loan Bank Standby Letters of Credit (12

C.F.R. §§ 938, 943) (November 30, 1998)

Reason: This regulation is legally binding, at least on Federal Home Loan Banks.

Deleted following agreements

. Section 13(3) Lending Agreement
Reason: Superseded by Section 13(3) Long-Form and Short-Form Agreements

. (b) (6) Back-to-Back Lending Agreement
Reason: The back-to-back lending agreement (PC Docs #98719) was designed as an
alternative to Section 13(3) lending, using only Section 10B authority (which includes the
power to make non-recourse loans). Before 2002, an alternative to Section 13(3) lending
seemed necessary because Section 13(3) lending required consent of at least five govern-
ors. This consent might not have been physically possible during some contingency
situations. Since the 2001 revisions to Section 11 of the Federal Reserve Act, Board
consent now seems physically possible in almost all cases. Another reason for not
retaining the back-to-back agreement was that it would need substantial revision to be
workable. The current draft of the agreement relies on an event of default to title the
collateral to FRBNY this is probably unacceptable because of the cross-default clauses
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most banks are subject to. The problem could be fixed if Section 10B permits an explicit
put option for collateral, which is the economic equivalent of nonrecourse collateralized
lending.

. UCC-1 Financing Statement
Reason: Current UCC-1 financing statement is broader, and comports with Revised UCC
Article 9. There is no reason to have a financing statement limited to intangibles.

Added following agreements
Electronic Texts of Operating Circulars

(b) (6) Federal Home Loan Bank Pledge Agreement (#97918)

i (b) (6) Securities Control Agreement—Entire Account (#77171)
. (b) (6) Securities Control Agreement—Specified Securities (#77225)

Deposit Account Control Agreement (#¥86686) (July 15, 2002)
. EEEEOIONEN Scction 13(3) Long-Form Agreement (#80703) (January 2, 2002)
[ b6 “Explanation of Form of 13(3) Credit and
Security Agreement (January 2, 2002) (#80706) (treated as agreement)
(b) (6) Section 13(3) Short-Form Agreement (#77694) (October 17,

2001)
. Plaintiff’s Memorandum of Law in Support of its Motion for

Preliminary Relief (CHIPS Attachment Litigation) (February 6, 2001 Draft)
. FDIC Indemnity Agreement (September 7, 2000)

. Foreign Exchange Committee, Y2K: Best Practice in the Foreign Exchange Market
(October 18, 1999)

. Fiscal Agent Letter of Indemnity (December 1, 1997)

. Granville Gold Trust Papers

. Memorandum to DI o/ from QIO < HOIOHE
QIGO0 “FRBNY v. Granville Gold Trust—Temporary Injunction” (January 12, 1995)

. Order to Show Cause (January 3, 1995)

. Memorandum of Law in Support of Order to Show Cause (January 3, 1995)

Eliminated distribution list

Reasons: First, the Doomsday Book went from paper to primarily electronic
distribution. Second, there seemed to be no particular demand for the Doomsday Book
outside of Legal.

Version 3.2 (April 14, 1999) to 3.3:
Revised following agreements:

. Section 13(3) Account Agreement

. Back-to-back lending agreement

Deleted following agreement:

. 4/22/92 ETP Back-to-back lending agreement
Reason: This agreement was supplanted by the May 16, 2000 JHS version.
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Deleted following memorandum:
. (b) (6) o Legal Files, “Interpretive Authority—Reserve Bank Fiscal Agency
Powers”[J(Draft) (May 16, 1997)
Reason: Found (and added) a far better memorandum on same topic in legal files:
(b) (6) & (DXCI 0 MEOXOM “Federal Reserve Bank
Powers to Provide Nonbank Dealers with Government Securities Clearance
Services” (May 4, 1995)

Added following memoranda:
(b) (6) to [OIGEEM Requirements to Lift an Automatic Stay in an

Insolvency Proceeding” (December 24, 1999)

. EEOIGEE c BEOICEE V2K Emergency Lending to the Chicago Mercantile
Exchange” (September 21, 1999)

(QICEE :c BEOIGOEE Y2K Emergency Lending to the BOTCC” (September
21, 1999)
. [ (b)6) B (b)(6) K4 “CME, CBOT, and BOTCC Emergency
Powers” (September 7, 1999)

(b) (6) to “Risk Analysis of Section 13(3) Lending” (August

10, 1999)
[OXC & (b) (6) i (b)(6) “Minimum Documentation
Recommendation for Emer%emfr Lending to DIs” (May 7, 1999)

[ (0)(6) N (b) (6) (b) (6)

[ (b) (6) K3 “December 31, 1999 Holiday Project: Summary of Relevant

Holiday Laws” (October 9, 1997)
OICHE EROIGEE < BROICE “Mutual Funds

Internal & External Borrowing Capacity” (September 27, 1996)

. (b) (6) to [IIQXGM. “Authority of Reserve Banks to borrow funds denominated

by a foreign currency” (May 24, 1990)

. (b) (6) & (b) (6) to lQXEOMW ‘Federal Reserve Bank Powers to

Provide Nonbank Dealers with Government Securities Clearance Services” (May 4,

1995)

Added following name to distribution list: KEG)

Deleted following names from distribution list: (b) (6)

Version 3.1 (July 13, 1998) to 3.2:

Converted WordPerfect 6.1 versions of agreements to Microsoft Word. Renamed files
(which had previously been in DOS format) to take advantage of Windows naming flexibility.
Added following memoranda:

to [ EQXEI <On Lending to a Debtor who Has Previously

Executed a Negative Pledge Agreement with a Creditor” (March 25, 1999)
j@ﬁ “Direct Extension of Emergency Credit to a
Nonmember Bank or Bank Holding Company on its Own Note” (Jan. 17, 1975)

. L _()(6) Il (b) (6) o MEOICONE “Section 13(3)
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Lending Authority Disclosure Requirements” (March 10, 1999)
(b) (6) to MGG  All-Assets Pledge Risk Assessment” (March 4,
1999)

. (b) (6) to QIO & BEQIGI Interest Rate on Credit Extensions to
IPCs” (Draft, January 29, 1999)

. (b) (6) o Legal Files, “On ‘Conduit Lending’ by a Federal Reserve Bank
Through Another Bank™ (January 6, 1999)
mto Legal Files, “Whether a Temporary Perfected Security Interest
Lapses Upon Filing of Bankruptcy Petition” (December 10, 1998)
(QICN - BEOIGEN «FCM Bankruptcy Regime” (December 7, 1998)
(b) (6) to JIIQIEAIM <DTC - Power to Pledge Collateral” (July 8, 1998)

(b) (6) Fud (b)(6) & (b)(6) | (b)(6) 4 ()
“Options Regarding Closure of Edge Corporation” (July 28, 1994)
0 “FDICIA Section 142 — Discount Window Operations”

(April 17, 1992)
. im-& (b) (6) to QXM « Authority of Federal Reserve

Banks to lend Government securities to dealers” (January 29, 1980)

Deleted following memoranda.
. (b) (6) d ()©) [ (b)(6) Nl (D) (6) KECTTRTRLINE
extension of credit to a troubled Edge corporation--Allied Bank International” (March 3,
1983)
Reason: This checklist style document contained little in the way of legal
analysis, and is operationally obsolete after the 1991 amendments to Section
13(3).
. (b) (6) o lIBGM Reserve Bank’s Power to Accept Deposits From
Branches and Agencies of Foreign Banks” (Dec. 18, 1995)
Reason: This memorandum largely duplicated a contemporaneous memorandum
from (b) (6) tol{@X@M “Foreign bank branch and agency discount
window access” (Jan. 2, 1996). The J{EQXE I emorandum had a somewhat
reater scope, so was retained.
. to IIKQIEMN < Required Documents and Procedures for a 13(3)
Loan” (April 1, 1994)
Reason: This checklist-style memorandum referred to the Section 13(3)
documentation in versions 3.0 and 3.1 of the Doomsday Book. This
documentation has been amended in version 3.2.
. (b) (6) to QKM “Assessment of DIP Financing Risks”
(Nov. 11, 1991)
Reason: The editor did not see lending to a bankrupt nonbank as a plausible use
of Federal Reserve facilities. The legal issues are not abstruse, and in the unlikely
event that such a lending situation emerges, a Discount Window attorney should
be able to replicate the advice in this memorandum “off the cuff.”

Added following agreements:
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. Section 13(3) Lending Agreement

. Section 13(3) Account Agreement

. Intangible Collateral Agreement

. Filing Statement for Intangible Collateral Agreement
. Power of Attorney

. Model Parent Guaranty

. OC-10 Letter of Agreement to Secure Guaranty

. Model Subsidiary Guarantee

. User’s Guide to Guarantees

Deleted following agreements:

. Section 13(3) Lending Agreement (DISCOUNT.NEW)
Reason: This old lending agreement was supplanted by a new version.

. All Assets Security Agreement (ASSIGN2.ASS)
Reason: A separate security agreement is no longer needed, in light of Revised
0OcC-10.

. All Securities Security Agreement (ASSIGN2.SEC)
Reason: A separate security agreement is no longer needed, in light of Revised
OC-10. Furthermore, this agreement was drafted before revision of UCC Article
8, governing security interests in securities.

Reorganization:
. Moved Memorandum from (b) (6) & 0 [(OXCI Lcgislative
History of Federal Reserve discount authority under the third paragraph of Section 13 of the
Federal Reserve Act” (Jan. 25, 1977) from Section I-A to Section 1I-D.

Added following names to distribution list: {QKQ)
Deleted following names from distribution list: [{(S)XE)]

Version 3.0 (October 24, 1997) to 3.1:

Added following memoranda:
. Mto Legal Files, “Is the Power to Establish an Account Incidental to
Section 13(3) Lending Authority?” (May 15, 1998)

. (b) (6) | untitled (on judgment creditor executing against foreign party
account held indirectly with Federal Reserve Bank) (Draft) (Feb. 3, 1998)

. (b) (6) “Effect of New York Superintendent Taking

Possession of a Foreign-Bank Branch” (Draft) (Dec. 17, 1997)

. (b) (6) & ((QXEI  Notes on the Prospect of a

creditors’ standstill” (Draft) (Dec. 16, 1997)
y (b) (6) “Foreign

Bank Default—Response” (Draft) (Dec. 15, 1997)

(b) (6) hnd to [{EQXER:nd BOKE) I “Review of the
Proposal to Offer the Single-Account Structure to Foreign Banks” (Jan. 30, 1997)

(b) (6) o Legal Files, “Authority Under Section 10B of the Federal Reserve
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Act to make advances to The Depository Trust Company” (Oct. 8, 1997)
(b) (6) K (b)6) & m,ei al, “Controlling Creditor Liability” (Oct.

31, 1996

to J{QRER < The Authority of Investment Companies and the SIPC to
Borrow and to Pledge Assets” (June 24, 1996)

. (b) (6) [ (b) (6) “Vulnerability of the Bank to suit

because of assets abroad” (Oct. 27, 1992)

IO to QXS Mutual Insurance Company’s ability to pledge its assets

to secure a loan” (Mar. 4, 1991)

. (b) (6) to IOXEM ‘ Risks to a Secured Creditor of Being Oversecured”

(Mar. 24, 1987)

Deleted no memoranda.
Neither added nor deleted any agreements, but replaced draft OC 10 with printed version.

(b) (6)
(b) (6)

Added following names to distribution list:
Deleted following names from distribution list:

Reorganization (all in Volume 11):

. Moved (b) (6) to Legal Files, “Interpretive Authority—Reserve Bank Fiscal
Agency Powers”[J(Draft) (May 15, 1997) from Section 1-B to 111-C.

. Abolished old Section ITI-C (“Branch Closings™) and moved its contents (Letter from

(b) (6) 0 (b) (6) pn Closing of Branches and Standby

Letters of Credit (Jan. 9, 1997)), along with new memos, to a new Section V
(“International™).

PC Docs Access Information: #151685
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INTRODUCTION

L Scope and Purpose of Doomsday Book ... 1
IL Description of each Agreement....................o.coooiiiiiiiiiiii e 3
A. Emergency Credit AGreements ...............cocoooioiiiiieiiee e, 3
B. Emergency Payment Agreements ...................ooociiiiiiiiiiiiiee e 6
C. Closing of Branch or AGency.................c.coocoeiiiii 7
D. Ancillary AGreements ...............ccoooiiiiii i 8
E. Public Statements..............cc.oooiiiiio e 10
IIIL. Discussion of Memoranda ..................cccoooiiioiiiiiiiico e 11
A Powers OPInioNS ... 3
B. History & Policy ... 14
C. Operational ISSUES ... 16
D. Bankruptcy and Insolvency Law Issues ... 18
E. International ISSUES...............oocooiiiiiiiiii e 19

The Doomsday Book has existed, in various forms, from the early 1990’s. It is a com-
pilation of various emergency agreements (including two briefs) and supporting memoranda.
Some of the agreements are sanitized and updated versions of past emergency lending
agreements. Others have been prepared as part of the Legal Department’s contingency planning
efforts, and have not yet been used. Similarly, some memoranda are situation-specific; others are
general. The contents of the Doomsday Book are confidential information of the Federal Reserve
Bank of New York, and protected by the attorney-client privilege.

This introduction first describes the scope and purpose of the Doomsday Book, and then
discusses the various individual agreements and memoranda.

I Scope, Purpose, and Organization

The Doomsday Book is intended to help lawyers of the Federal Reserve Bank of New
York aid senior bank officials in crisis management. It is primarily oriented toward crises that
require an operational response, such as emergency lending or emergency payments. Because
each crisis in unique, the Doomsday Book is not intended as an “off-the-shelf” solution to any
particular crisis. Therefore, the Doomsday Book agreements will probably require modification
for each crisis. The legal opinions and other memoranda may need fact-specific supplementa-
tion. There shall be no “playbook™ of general advice, as there was with the Y2K playbook
project. However, the Doomsday Book should provide a firm framework upon which crisis-
specific modifications may be made. It is intended to save time, when time is a very scarce
resource.

The Doomsday Book is also intended to aid contingency planning. By identifying a set of
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legal issues (and solutions), it should raise questions about related issues and solutions. The
collected agreements and memoranda in the Doomsday Book should suggest gaps in coverage,
and therefore encourage more work along these lines.

The Doomsday Book contains four parts, with the addition of the contact lists to this
version. This introductory section is the first part. The contact lists comprise the second part,
and—along with the introductory section—are distributed in paper. A third part, widely
distributed in CD-ROM, contains the agreements and related operational documentation. The
agreements are broadly classed into seven categories: emergency credit agreements, emergency
payment agreements, master agreements, closing of a foreign branch or agency, ancillary
agreements, public statements, and litigation documents. The ancillary agreements may be used
in several of the “substantive” agreements.

The fourth part, also distributed in CD-ROM, contains seven sets of legal memoranda.

e The first set of memoranda is a compilation of powers opinions. These opinions confirm that
the Federal Reserve Bank of New York has the legal power to act in various emergency
situations: primarily lending and payments. If a contemplated emergency action does not fall
within the scope of one of these opinions, it may still be permissible.

e The second set of memoranda consists of a few selected policy pieces, perhaps more useful
between financial crises than during crises.

e The third set of memoranda discusses operational issues: prudential constraints on the
exercise of Federal Reserve Banks powers. Most of the memoranda discuss security
interests; the rest are a miscellany of payment issues, some powers memoranda that do not
rise to opinions, and others.

e The fourth set concentrates on the legal risks posed by borrower insolvency, apart from those
associated with obtaining a perfected first-priority security interest. These risks can degrade
the position of even a well-collateralized lender.

e A fifth set of memoranda concentrates on international issues, notably international bank
insolvencies.

e A sixth set discusses enforcement and regulatory issues.

e The final set is a collection of scenarios from the Y2K playbook (whose other contents,
where relevant, were merged with the Doomsday Book in Version 4.0.)

We now turn to the agreements.
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Il. Agreements
A. Emergency Credit Agreements

1. Section 13(3) Lending Agreement with Recourse

Section 13(3) credit can be extended to “individuals, partnerships and corporations.”
Section 13(3) is the only means through which Discount Window credit can be extended to
nonbanks without limitations on type of collateral. It is therefore the residual emergency lending
authority. Section 13(3) authority requires special authorization by a supermajority of five
members of the Board of Governors, who must find “unusual and exigent circumstances.”*

The Section 13(3) lending agreement was most recently rewritten by (b) (6)

in late 2001. It is the latest of a long series of rewrites. It had previously been written by [{JX(S)]

(XEOM» carly 1999. 1t had been earlier rewritten by [JJTQXEIin 1996, in a form
responsive to the 1991 amendments to Section 13(3). (Because of these amendments, the
mechanics of Section 13(3) discounting can be very similar to conventional discount-window
lending, although a variable interest rate is more difficult to implement.) It originated as a draft
prepared by the Subcommittee of Legal Counsel in November, 1988. The Mrewﬁte
comes in two different forms: a “long form™ and a “short form.” The short form is probably a
better starting point, and is supplemented by an explanatory memorandum. The long form was
an earlier attempt. It is preserved in this edition of the Doomsday Book because it is more
inclusive, and some of its clauses might be useful in the short form standard.

The Section 13(3) agreement does not contain full ancillary documentation. It does not
contain, for example, a sample note, Board of Governors resolution, or affiliate guarantees,
which are all provided in the ancillary agreements and public announcements.

In principle, Operating Circular 10 (“OC10”) would suffice as a template for loans to
nonbanks. The Section 13(3) lending agreement, however, is substantially diftferent from OC10,
for several reasons. First, some problems (such as D 'Oench, Duhme repudiation by the FDIC)
simply do not exist for non-depository institutions, and do not require the cumbersome legal
protections of OC10. Second, any 13(3) lending is likely to be emergency lending, quite possibly
to an institution with whom there had been no previous relationship. In contrast, most credit
extended under OC10 is usually in the ordinary course of business, to a well-known and
creditworthy counterparty. Therefore, the Section 13(3) agreement contains a very strong menu
of legal protections, not all of which are likely to be applicable to any given situation. Finally,

* 12 CF.R. § 201.3(d) also requires consultation with the Board of Governors, and a determination by the
Federal Reserve Bank that “credit is not available from other sources and failure to obtain such credit would
adversely affect the economy.” These additional requirements may be waived by an appropriate Section 13(3)
resolution, if necessary. Regulation A binds Reserve Banks. not the Board of Governors.
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OC10 lending will be limited to banks, which are subject to bank insolvency law. In contrast,
Section 13(3) lending might include entities governed by the Bankruptcy Code, which is
generally more hostile to secured creditors.

Because the Section 13(3) agreement is far more specialized to emergency lending than
OC-10, it might be worth using a tailored Section 13(3) agreement for emergency lending even to
depository institutions. In such a case, the tailored agreement would need to contain 1J’Oench,
Duhme language, of the sort provided in OC-10.

2. International Swap Agreements
Section 14 of the Federal Reserve Act empowers Reserve Banks to purchase and sell

“cable transfers” “in the open market, at home or abroad, either from or to domestic or foreign
banks, firms, corporations, or individuals”. Since cable transfers include forward and spot
foreign exchange transactions, this section authorizes “swap agreements” with foreign central
banks. Such swap agreements, which involve a spot and offsetting forward foreign exchange

transaction, are the economic equivalent of a cash-collateralized loan.

We have two specimen swap agreements: the 2001 swap with the Bank of England that
emerged out of the September 11 operational event, and a 1995 swap with Mexican entities. The
2001 deal was a straight liquidity deal among central banks. The 1995 swap involved sovereign

credit, and used the central banks as fiscal agent. O XEIN:nd BEQICGIM 2re probably

best acquainted with the details of these agreements.

3. Section 10B" Lending Agreement—Operating Circular 10

Operating Circular 10 contains most of the language needed for any sort of secured
lending, and is a good template for lending needs that are not satisfied by other documents in the
Doomsday Book. Most major depository institutions have already signed the 1998 version of
this operating circular, and may have signed the 2006 version. Some smaller banks, thrifts, credit
unions and special-purpose institutions may be eligible for Section 10B lending, but have not yet
signed OC 10.

This version of the Doomsday Book contains both the 1998 and 2006 versions of OC10.
Many banks will probably not adopt the new 2006 version for some time, so both versions
seemed worth keeping.

4. Section 13(13) Lending Agreement
Section 13(13) lending authority employs only limited collateral: obligations of or

+ Throughout this discussion, we refer to Section 10B of the Federal Reserve Act as the statutory source of
ordinary lending powers. This is true only in part: ordinary discount window credit is also extended under Sections
13(8) and 13A, and could also be extended under Section 13(2). (Until recently. Section 10B collateral was not
cligible for Federal Reserve Note collateralization, so Reserve Banks tended to lend on other statutory authority,
when possible. See Federal Reserve Act Section 16(2).)
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guaranteed by the United States or its agencies. This lending authority can be useful for nonbank
government securities dealers. It should be noted that Federal Reserve Banks are authorized to
accept ineligible collateral to supplement eligible collateral. Lucas v. Federal Reserve Bank of
Richmond, 59 F 2d 617 (4th Cir. 1932).

The Section 13(13) lending agreement in the Doomsday Book is similar to an old version
of the Section 13(3) lending agreement. Because of statutory differences, it is structured as an
advance, rather than a note. The Section 13(13) agreement is retained more as a reference source
than a working agreement. Most extensions of credit to nonbanks collateralized by government
securities are likely to be structured as repo agreements.

5. Repo Agreement
This is a modified version of the PSA Master Repurchase Agreement of September,

1996. m.modiﬁed it in August, 1997. Such an agreement would not need to be
executed 1f the counterparty were already a primary dealer, who would be automatically subject
to a similar agreement.

Although there is no doubt about this Bank’s authority to enter into such an agreement,
the source of authority for a particular transaction may be ambiguous. A purchase of securities
followed by a resale may be authorized by any of Sections 10B, 13(13) or 14 of the Federal
Reserve Act. (Section 14 authority requires FOMC approval.) A sale of securities followed by a
repurchase is certainly authorized under Section 14. Seem_
Mto “Authority to engage in Reverse Repo Agreements” (Apr. 16, 1997).

However, such a transaction may also be characterized as securities lending against cash
collateral, likely authorized by Sections 10B or 13(13).

Because the Bank’s authority to engage in these transactions is undisputed, we do not see
the point to deciding precisely which authority is being used in a particular case.

6. Sale of FX Book

This old agreement is probably no longer needed, now that the FDI Act, Bankruptcy
Code, and New York Banking Law all treat foreign exchange contracts as “Qualified Financial
Contracts”, for which netting and closeout agreements are enforceable. Nevertheless, it is
included for the sake of reference. This agreement was derived from the Franklin agreement of

1974, as modified in 1991 by (OYO I -nd KXERin contemplation of the Bank of New

England insolvency.

7. FDIC Indemnity Agreement

This agreement, drafted by [ECIEG) has already been executed by the FDIC and the
Reserve Banks. It simplifies the insolvency process, allowing the FDIC to pay up to the fair
market value of a Reserve Bank’s collateral to the Reserve Bank, in exchange for a release of
collateral. As part of the payment, the Reserve Bank has a right of indemnification for future
losses (e.g., check returns), up to the difference between the fair market value and previous
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payments by the FDIC to the Reserve Bank. This agreement should substantially simplify
relations between the FDIC and the Reserve Bank, if the Reserve Bank is comfortably
overcollateralized.

B. Emergency Payment Agreements

1. Section 13(3) Account Agreement

This agreement was prepared by (b) (6) in March 1999. If this Bank extends
emergency credit to a nonbank, it may want the nonbank to have a direct account relationship
with it. (The reasons for a direct account relationship are discussed in (b) (6) o Legal
Files, “On ‘Conduit Lending’ by a Federal Reserve Bank Through Another Bank™ (Jan. 6,
1999.)) This agreement establishes such an account relationship. It is loosely modeled after OC
1, but—as an emergency agreement—is drafted with a strong set of protections for the Reserve
Bank. It was designed to work in conjunction with OC 6 and the Section 13(3) lending
agreement.

It is worth noting that, without an on-line relationship, this Bank can probably only
process 20-30 outgoing payment orders a day on this account. (The Kansas City and Boston
Reserve Banks might be able to process up to 150 payment orders a day.) OC6 contains an
optional agreement permitting a third party service provider to process accounts on a Federal
Reserve Bank’s books.

The current draft of this agreement provides only for a funds account. In version 3.2, the
editor expressed a hope that Version 3.3 would also contain an agreement that contemplates
securities accounts as well as funds accounts. However, after discussing the strict volume limits
on offline transactions with various bank personnel, the editor decided that a securities account
agreement was of very low priority.

2. FX DvP Agreement
The current draft was prepared by BICHE: QIG) and EKCN in 1992.

It contemplates one party of doubtful credit, a group of counterparties of the party, and a discrete
number of currencies (in the draft, dollars, sterling, Deutsche marks, yen, and French and Swiss
francs.) To reduce the complexity of the arrangement, the Federal Reserve Bank of New York
will deal only with a discrete number of “Participants,” who will serve as principals in the
transaction, effecting the counterparties’ trades with the party of doubtful credit. The Federal
Reserve Bank of New York serves as escrow agent, interposing itself between the Participants
and the party of doubtful credit. As escrow agent, the Federal Reserve Bank of New York will
not release funds to either party until it has been funded (in dollars or foreign exchange, as
appropriate) by both parties. Participants are United States institutions, and the party of doubtful
credit is presumed to have a New York office. The powers opinion corresponding to this
agreement is the memorandum from (b) (6) “National Bank of
Kuwait/Request for Foreign Exchange Clearing Facility” (Sept. 18, 1990).
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There is no longer any need for such an emergency agreement, because the CLS Bank
conducts such quasi-escrowed transactions on a routine basis. However, the Editor has decided
to retain this agreement as a template for similar arrangements in other contexts.

As a technical matter, it is worth noting that this agreement uses “special deposits,” which
are one of the subjects of the Wmemorandum, Standby letters of credit might be a better-
understood alternative to special deposits. A standby letter of credit cannot be attached by third
parties (including a receiver), although the proceeds may. Supreme Merchandise Co. v.
Chemical Bank, TO N.Y .2d 344, 514 N.E.2d 1358, 520 N.Y.S.2d 734 (1987).

3. Tested Telex Package

This package contains a tested telex authentication agreement (which also works for
telefaxes), and a set of procedures. It was designed in contemplation of the Y2K date change,
and assumed that SWIFT would somehow be down. It should be useful for contingencies
involving either SWIFT or Fedwire, and might bridge the gap between telephone authentication
and restoration of full automated messaging services. A relevant memorandum is from [{JX(S)]

(b) (6) & (b) (6) “Will a ‘Tested Fax Arrangement’ be deemed a ‘Commercially

Reasonable Security Procedure’ under UCC Article 4A?” (Nov. 12, 1999).

C. Master Agreements

Most of these master agreements are promulgated by a recognized trade association or a
Federal Reserve Bank of New York-sponsored committee. There is no need to comment on
them, except for our prior adversion to the intellectual property issues raised by these
agreements. (The discussion of intellectual property also contains the URLs for the appropriate
association websites.)

D. Draft Nonrecourse Loan Agreement

This document is not intended to provide cash liquidity support. Instead, it is intended to
provide market liquidity support, in market crises in which there is a rush to dump assets, rather
than acquire cash. In other words, this agreement is intended to provide direct support of asset
prices, in events like the market break of 1987, or the crisis of 1998. It does so through
nonrecourse lending against bank assets: transactionally equivalent to a purchase of assets with a
call option written by the purchaser. This agreement is currently in draft form, and probably
needs careful coordination with client areas to finalize.

E. Closing of Branch or Agency
The documentation in this section is taken from the closini of the Daiwa branch in

February, 1996, originally drafted by (b) (6) BN (b) (6)

sanitized this documentation in May, 1997.

Contingent liabilities are a key problem with the closing of a foreign branch or agency. In
ﬁrivate law, these liabilities are usually standby letters of credit (see Letter frommxé.

to (b) (6) on Closing of Branches and Standby Letters of Credit, Jan.

9, 1997)) In the case of Daiwa, these liabilities were criminal fines contemplated by the Justice
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Department. If these liabilities are payable after the branch is shut down, the holder of these
United States liabilities will have no United States assets against which to proceed. In the
private-law cases, the parties may be able to work problems out on their own, but some kind of
collateral facility seems necessary in public law cases. (Under international law, criminal fines
are unenforceable abroad, and must be settled out of domestic assets.)

The custody and pledge-deposit agreements of this section are tailored to New York law.
In these agreements, the Federal Reserve Bank of New York serves as a passive collateral
custodian for the New York Superintendent of Banks, who actually directs post-closing
settlement of claims.

F. Ancillary Agreements

1. Promissory Note

A note is apparently no longer required, for Section 10B lending at least. See 56 Fed.
Res. Bull. 940 (1970); Memorandum from (b) (6) to Legal Files, “Nonrecourse
Lending under Section 10B of the Federal Reserve Act” (07/29/97). However, a simple
promissory note is included with these ancillary agreements, for possible use in Section 10B or
13(3) lending.

Section 13(13), by in August, 1997. (A promissory note is not included in the
current Section 13(3) agreement.) The promissory note has been modified to provide for variable
interest rates, a jury waiver, collection costs, and other details. Some language in the original
promissory note appears to defeat negotiability and therefore is stricken in the current version.
This language may be safely included if negotiability is not important. It should be noted that
several of the Borrower’s waivers (e.g., protest) will become irrelevant if New York adopts
Revised Article 3. However, there is no reason to delete this language at present.

The promissoi note was adopted from the language of the promissory note in the old

2. Intangibles Collateral Agreements

These documents were drafted by (b) (6) in March, 1999. They seek to
grant a perfected blanket-style security interest in all intangibles: accounts, receivables, qualified
financial contracts (e.g., swaps, forwards, FX, other derivatives), loans, securities, bank accounts,
and the like. Because they supplant the all-assets and all-securities agreements drafted in 1991,
the old agreements have been removed.

a. Intangible Collateral Agreement
This agreement is prepared as a collateral schedule to OC-10. It could be readily adapted
to a Section 13(3) or other lending agreement. Note that it contains references to after-acquired
collateral and proceeds. The agreement assumes that the debtor is located in New York. This
assumption will not necessarily be the case, especially after Revised UCC Article 9 becomes
effective on July 1, 2001.
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b. UCC-1 Financing Statement
Many of the forms of collateral in the collateral agreement require a financing statement,

to be filed in the public filing office. The financing statement is prepared as an attachment to the
UCC-1 that would have to be filed.

3. Power of Attorney

In secured lending, the secured creditor is often in possession of collateral. To perfect its
security interest or otherwise protect itself, it may have to do things to the collateral, such as
supply the debtor’s endorsement to certificates in blank, or receive payments from third parties.
A power of attorney permits a secured creditor to take such acts as it needs to realize on or

protect its interest in collateral. This power of attorney was drafted by (b) (6) in
March, 1999.

4. Guarantee Agreements

All of the documents in this subsection were drafted by (b) (6) in March,
1999.

a. Model Parental Guarantee
A parental guarantee is commonplace in the world of secured lending. Such a guarantee
serves as a useful source of collateral. Furthermore, a guarantee (especially a parental guarantee)
mitigates risks posed by interaffiliate transactions. This guarantee consists of a conditional
promise to pay (like any guarantee), coupled with a security agreement on parental assets that
supports the guarantee.

A standby letter of credit would be an alternative way of accomplishing the same goal. It
would be legally more simple and stronger than a guarantee, albeit perhaps at the cost of
flexibility.

b. Letter of Agreement to Secure Guarantee
This document serves to secure the model guarantee with the assets of the guarantor.

c¢. Model Subsidiary Guarantee
This document serves the same function as the parent guarantee, except it applies to
subsidiaries of a bank. (It should be noted that some United States banks do not have the power
of granting guarantees. This should be no problem for nonbank subsidiaries.)

d. User’s Guide to Guarantees

This document might be moved to the memoranda section when Version 4.1 of the
Doomsday Book is released. There may be other user’s guides, as well.
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5. Treasury Fiscal Agent Letter of Indemnity

This letter derives from a late 1997 letter from Treasury, indemnifying FRBNY for its
fiscal agency work with respect to Nazi gold claims. The indemnity language might be useful in
future emergency fiscal agency functions.

6. Buddy Bank Documentation

Under some circumstances, a Reserve Bank might be incapable of operation—
particularly in extending discount window credit. The buddy bank documentation (which has
been executed) ensures that other Reserve Banks are able to act for the incapacitated Reserve
Bank, as agents. The Editor decided to keep copies of the executed documentation in the
Doomsday book, as well as a draft operational incapacity operation that could activate a buddy

bank.

G.  Public Statements

1. Foreign Exchange Committee, Y2K: Best Practice in the Foreign
Exchange Market

This document is drafted to address Y2K operational failures that may trigger close-out
provisions in foreign exchange contracts. It recommends a 3-day cool-off period, in which
parties do not exercise their default rights, and points out that parties need not exercise their
default rights even after the period has expired. This document may be useful, even outside of
Y2K or the foreign exchange markets. It was carefully drafted to straddle the line between moral
suasion and antitrust violation, and such drafting could be useful in any emergency “best
practices” document. The New York Fed’s antitrust immunity remains uncertain (see United
States Postal Service v. Flamingo Industries (USA) Ltd. 540 U.S. 736 (2004)). as is the antitrust
liability of any co-issuer of a best practices statement.

2. New York Bank Holiday

This bank holiday proclamation was originally drafted in August, 1990, in response to the
Con Ed power failure. It has been generalized to respond to operational failures in general. With
small changes in wording, this proclamation can be adapted to other bank holidays. For a brief

discussion on the law of bank holidays, see (b) (6) ] (b) (6) (b) (6)
(b) (6) (b) (6) “December 31, 1999 Holiday Project:

Summary of Relevant Holiday Laws” (October 9, 1997).

3. Section 13(3) Resolution by Board of Governors

This resolution was taken from the original November, 1988 Section 13(3) draft lending
agreement, and slightly modified by.@ﬁ-in 1997, and again in 2004 (to accom-
modate the 2001 revision to the Federal Reserve Act authorizing emergency quora). In earlier
versions of the Doomsday Book, it was part of the Section 13(3) agreement. This version treats
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it as an ancillary “public statement.” This classification as a public statement is for convenience.
The Board need not publicly disclose such a resolution. See Memorandum from J{{KG)

(b) (6) ¥l (b) (6) to (NI ~“Section 13(3) Lending Authority

Disclosure Requirements (March 10, 1999.)

4, Emergency Lending Resolution by Board of Directors

The provenance of this resolution is the same as the 13(3) resolution. The determination
in this resolution is required by Regulation A for emergency lending under either Sections 13(3)
or 13(13) of the Federal Reserve Act. 12 C.F.R. § 201.3(d) (1997). The language of this
document is drafted for Section 13(3) lending. If the first “whereas” clause is stricken and the
obvious modifications made, it should also be appropriate for Section 13(13) lending. To the
extent that Regulation A contemplates emergency lending under Section 10B authority, this
document should also be appropriate.

Book Entry Securities Resolution

drafted this resolution in 1992 in response to the Salomon

situation. The Secretary of the Treasury’s authority to permit the Federal Reserve Bank of New
York to create a securities account for a nonbank is pursuant to Section 15 of the Federal Reserve
Act. It has been revised in 1997 to clarify and strengthen the Secretary of the Treasury’s
authority. See memorandum from (b) (6) to Legal Files, “Interpretive Authority--
Reserve Bank Fiscal Agency Powers” (May 16, 1997.)

6. Request for Section 13(3) Authority

This document was borrowed from [J{SXEI of the Federal Reserve Bank of Kansas
City. The editor believes that it was a draft proposal, written in February, 1999, to be submitted
to SCRRM. It seems to provide a reasonable basis for a Section 13(3) request, but should not be
treated as anything other than a drafting aid.

H. Brief
The memorandum of law, drafted by (XS] is specifically designed for one
problem: an intraday attachment of the CHIPS account with FRBNY. Much of the analysis in
this memorandum of law draws upon a draft memorandum in the Doomsday Book from [{<JX(S)]
(XM o Legal Files, “Special Deposits” (August _, 2001.) Other background to this
memorandum of law came from the attempted garnishment by Granville Gold Trust of accounts
kept with FRBNY.

lll. Discussion of Memoranda

This section is an introduction to the memoranda. They vary widely in function. Some of
them are legal opinions of Bank powers. Others are advisory. Yet other memoranda can be
viewed as the “legislative history” of specific agreements, and help interpret the agreements and
place them in context. Finally, some memoranda are included because they are good background
reading.
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These memoranda have different intended audiences. The powers memoranda are written
“for the record.” Their main function is documentary rather than advisory: to establish that this
Bank is careful to avoid acting outside the scope of its legal powers, even in emergency
situations.

The advisory memoranda are not so much intended “for the record,” but rather to provide
a framework of legal advice to those acting in emergencies. Of course, they cannot provide
advice tailored to a situation unimagined when these memos were written. However, these
advisory memos can provide a general basis from which more fact-specific advice can be offered.
Some of these memos are very technical, intended primarily for lawyers. Others are more in the
nature of lawyer-client communications.
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A. Powers Opinions

The powers opinions discuss the legal authority of Federal Reserve Banks to provide
various kinds of emergency services and facilities that they are not in the habit of providing
under ordinary circumstances. These powers opinions generally do not discuss the policy
advisability of exercising the emergency powers. Nor do they counsel clients on how to provide
such facilities with maximum safety to this Bank. They only answer the prior question: “can the
Bank do it?” They do not answer: “should the Bank do it?” or even “Ahow should the Bank do
it?”

Many of these powers opinions were drafted in response to specific emergency situations,
but some of them are responsive to general contingency planning concerns. Unless otherwise
stated, they do not represent outer limits to the Bank’s powers. These opinions are divided into
four categories: lending authority, access to Federal Reserve services, foreign exchange, and
miscellaneous.

The lending authority opinions are the most important. A constant theme runs through
them all: the powers of a Federal Reserve Bank are far greater than is commonly supposed. The
following bullet points capture the headlines of these opinions:

e Reserve Banks may extend Section 10B credit on a non-recourse basis. This permits back-to-
back Section 10B lending, perhaps as an alternative to Section 13(3) discounting. (The need
for this has decreased with the 2001 amendments to the Federal Reserve Act that relaxed the
Board quorum requirement for Section 13(3) discounting.) This power also permits Reserve
Banks to provide price support in a panicking market, by extending nonrecourse loans based
solely on collateral. This is tantamount to purchasing the collateral, with a repurchase option:
an effective means of price support.

e Section 13(3) lending has fewer constraints than one might think.

e The Board can pre-authorize a Reserve Bank to lend under Section 13(3) at the Reserve
Bank’s discretion, without disclosing this pre-authorization to the public.

e Section 13(3) lending to banks might be permissible, without the liability scheme
imposed by Section 10B, as amended by FDICIA.

e Section 13(3) lending authority extends to municipalities. (There is no opinion on file
extending this result to states or foreign governments.) There is also an independent
Section 14(b)(1) lending authority for municipalities.

e Section 13(3) credit may be extended to Federal Home Loan Banks, notwithstanding
language in Section 14(b)(2) of the Federal Reserve Act.

e Section 13(3) credit can be extended on the note of the obligor. (This has been generally
accepted since the memo of 1975, but it is useful to have a copy of
the memo on hand.
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e FRBNY’s repo business is authorized by the Federal Reserve Act. This includes reverse and
tri-party repo transactions.

The access opinions are important, addressing a frequently-contemplated contingency:
direct access of securities firm to Reserve Bank payment facilities. They both conclude that such
access 1is or can be permissible. Another access opinion discusses a routine power: foreign bank
access to discount window facilities.

One foreign exchange opinion discusses this Bank’s Section 14 power to establish a FX
clearing facility. This particular power may no longer be useful, given the CLS Bank. However,
as a precondition to finding the Section 14 power to establish a clearing facility, this opinion
establishes that a Reserve Bank may accept special deposits, as well as nondollar deposits. The
other foreign exchange opinion, discussing foreign-currency borrowings, is more limited in
scope.

Three unique powers opinions are lumped together as “miscellaneous.” One opinion
formally discusses this Bank’s power to act as receiver of an Edge Corporation upon appointment
by the Board of Governors. This opinion may be unnecessary today, in light of the Board's broad
power to define the incidental powers of a Reserve Bank. See NationsBank of North Carolina,
N.A. v. Variable Annuity Life Insurance Co., 513 U.S. 251 (1995). Another opinion discusses
the Bank’s power to deal in gold. The third opinion does not facially pertain to Federal Reserve
Banks, but holds that Federal Home Loan Banks have the power to issue standby letters of credit.

The Editor believes that the reasoning of this opinion is just as likely to apply to Reserve Banks
that might need to issue a contingent liability.

Two draft memoranda concern emergency Bank powers, but are not categorized in this
section, because they are not polished legal opinions. One draft suggests that, incidental to
Section 13(3) lending authority, the Bank may open a temporary account for the debtor. The
other draft suggests that Section 15 authorizes the Treasury to authorize a Federal Reserve Bank
to create emergency fiscal services. (See Section III-C (“Powers Memoranda (Not Opinions))”).

B. History and Policy

The Doomsday Book places very little emphasis on the appropriate role of the Federal
Reserve in emergency situations. Most of the documents focus on “how to,” rather than “why.”
The memoranda included in this section are therefore exceptional, and deserve special mention.

1. “Managing Financial Crisis: A Primer”

The title of this document is descriptive. It was prepared primarily by (b) (6)
aimed at a general audience of junior bank officers. It contains valuable historical data, as well

as a solid primer on crisis management.
2. “Chronology of Events at the Federal Reserve Bank of New York after the
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World Trade Center Attack”

The title of this memorandum is fully descriptive. It begins with the morning of
September 11, 2001 and concludes with the full resumption of operations on September 24. It
discusses all significant events: financial, operational, and humanitarian.

3. “Crisis Avoidance, Containment and Control: A Report from the Financial
Services Front”

This is an article on crisis management, containing descriptions of crises over the last 20
years or so. It places heavy stress on communication, decision-making, and the role of legal
considerations. It uses the anticipated Y2K crisis as a case study in contingency planning,

4. Legislative History of the Provisions of the Federal Reserve Act Relating to the
Discount Window and Open Market Operations

This memorandum should be viewed as an adjunct to Howard Hackley’s book: Lending
Functions of the Federal Reserve Banks: A History (1973). It contains substantial additions to
Hackley’s work, particularly on open-market operations, post-1973 events and the legislative
history of the Federal Reserve Act.

5. “Interest Rate on Credit Extensions to IPCs”

This memorandum briefly discusses the history of Federal Reserve interest rates on
extensions of credit made under Sections 13(3) and 13(13) of the Federal Reserve Act. It sug-
gests, in footnote, that the Federal Reserve might not be able to discriminate by kind of borrower.

“[S]ection 14(d) specifies that discount rates be set ‘for each class of paper.” Setting different
rates by type of borrower may conflict with the intent of section 14(d).” This conclusion does
not seem compelled by the statutory language. “Class of paper” seems to refer to the class of
paper discounted. No paper is discounted in Section 13(13); an advance is made. Section 13(3)
does contemplate the discount of paper, but the paper discounted will generally be the paper of
the borrower, rather than third-party paper. Therefore, setting ditferent rates by type of borrower
is setting rates for each class of paper. (These observations do not constitute a formal legal
opinion, but it should be noted that the author of this memorandum is not a Board lawyer.)

6. “Origin of the Federal Reserve’s Discount Window”

This memorandum is a brief history of the Discount Window before around 1970. It is
complementary to Howard Hackley’s book, Lending Functions of the Federal Reserve Banks: A
History (1973.) Hackley’s book discusses the legal sources of many of the emergency powers of
the Federal Reserve Banks. The memorandum builds on Hackley’s treatment, but primarily
seeks to recreate the intellectual currents that animated Congress when it created these powers.

7. “Solvent Institutions”

This document discusses a significant concern that emerged only in the 1970’s: lending
to insolvent institutions. This problem was particularly salient in the wake of the Franklin
failure, and remained important throughout the 1980's and early 1990's. In its 1991 FDICIA
amendments to the Federal Reserve Act, Congress amended Section 10B to make lending to

DOOMSDAY BOOK—Internal FR v4.1, June 5, 2014 #151685 -15-

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487668

PTX-7 Page 34 of 38



insolvent institutions much more difficult. However, Congress did not prohibit the practice, and
provided a mechanism whereby Federal Reserve Banks can still lend to insolvent institutions on
a fully-secured basis. Seeim-to Legal Files, “Sections 10B and 13(3) of the
Federal Reserve Act” (Feb. 26, 1997).

8. Legislative History

Because Section 13(3) is the Federal Reserve’s basic grant of emergency nonbank lending
power, its legislative history is useful. Much of the legislative history is contained in Howard
Hackley’s book. This memorandum contains some additional information.

C. Operational Issues

The memoranda of the third section discuss legal aspects of operational issues, and are
probably mostly of interest to attorneys.

1. Security Interests

The memoranda here deal with various technical aspects of obtaining and perfecting
security interests. Insolvency and enforcement of security interests is the topic of another
subsection. There are few memoranda on UCC Article 9 per se. The memoranda of the last
century are largely inapplicable, having been supplanted by Revised Article 9, promulgated in
1999 and effective July 1, 2001. Over the last five years, Reserve Bank attorneys have produced
few formal Article 9 memoranda. Therefore, the Doomsday Book does not provide much help in
straight Article 9 issues, and there is no adequate substitute for consulting an Article 9 attorney:

(b) (6) o (D) (6) (b) (6) B
knowledgeable about all operational details.

Some memoranda discuss the problems of the “all-assets pledge.” In emergency lending,
time is short and the lender is not likely to know its debtor well. Therefore, the parties will often
not be able to perform due diligence or specify the collateral accurately in advance. The “all-
assets pledge” 1s a tempting way out of this problem, with the debtor agreeing to pledge all of its
assets, whatever they may be. However, it is not without risk.

One memorandum highlights some problems with the enforcement of interstate security
interests: a problem inherent in the competing laws of fifty states. For foreign branches (and
possibly state-chartered branches), it is uncertain whether security interests will be enforced if the

bank liability is in one state but the property securing the liability is in another. [J{SX(E)
(b) (6) et (b) (6) to QKGN and m “Review of the Proposal to Offer

the Single-Account Structure to Foreign Banks” (Jan. 30, 1997).

Not all entities have unlimited power to pledge their assets. Insurance and investment
companies are well-known examples. The ability of a New York mutual insurance company to
pledge its assets is discussed in a memorandum from (b) (6) o IEWICOM “Mutual
Insurance Company’s ability to pledge its assets to secure a loan” (Mar. 4. 1991). Investment
companies (and SIPC) are discussed in a memorandum from (X)) B0 “The
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Authority of Investment Companies and the SIPC to Borrow and to Pledge Assets” (May 9,
1996). Two memoranda byiﬂx@.discuss collateral available if lending to one of the
Chicago futures clearing corporations is contemplated.

Like these other organizations, The Depository Trust Company (“DTC”) probably has a
limited power to pledge its assets. These limitations are not imposed by regulatory or corporate
law. Instead, they are implicit in the structure of UCC Article 8. (b) (6) to f{OXE)
“DTC - Power to Pledge Collateral” (July 7. 1998). Although the law is not certain, it
appears difficult to obtain an enforceable pledge of customer securities from DTC, although one
can obtain a worthwhile perfected security interest in securities in transit and in DTC’s rights to
retrospective assessments. -Emito (QXCMR.  ending to DTC—Taking
Participants’ Security Entitlements as Collateral Under the Code™ (March 2, 2001). The
authority of a Federal Reserve Bank to extend secured credit to DTC is discussed in Section I-A.

2. Payments

Because the Doomsday Book concentrates on the Bank’s emergency powers, it seldom
discusses the Bank’s payment business—usually a routine operational matter. However, many
exercises of the Bank’s emergency powers involve payments, sometimes in unconventional
manners. Unconventional payments—especially those to or routed through a party of weak
solvency—create (or accentuate) unconventional legal risks of payments.

The “overnight payments” memorandum is particularly noteworthy. It is not primarily a
risk analysis. Instead, it is intended to be read by and reassure emergency counterparties of the
Bank. The intended recipient of this memorandum is a counterparty of this Bank, who needs
assurance that this Bank can bind itself to a payment order, even if the Bank’s accounting system
is shut down. Therefore, this memorandum reads more like a powers opinion than an advisory
memorandum. However, it does not so much articulate a corporate power of the Bank, as it
assures a counterparty that certain acts by this Bank will create a binding obligation of the Bank.

Also worth noting is the draft memorandum discussing special deposits. A Reserve Bank
probably has the power to accept special deposits: something discussed by one of the powers
opinions. 0 “National Bank of Kuwait/Request for Foreign Exchange
Clearing Facility” (September 18, 1990). A special deposit can be useful whenever an escrow is
desired, or when a non-documentary analogue to a letter of credit is needed. (See the powers
opinion: 63 Federal Register 65693, discussing a Federal Home Loan Bank’s power to issue
letters of credit. See also 12 C.FR. §§ 938,943 ))

3. Powers Memoranda (not opinions)

The memoranda in this section, although not legal opinions, discuss various lending
powers of this Bank. The two [[QNEdrafts were referred to above, in the discussion of powers
opinions. The {JN{PWmemorandum expresses an informal opinion by the Board’s General
Counsel that Federal Reserve Banks do not have the power to make non-recourse loans.
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Whether or not this expresses the formal opinion of the Board or Board staff, it is not consistent

with the history and language of Section 10B of the Federal Reserve Act. (b) (6) to
Legal Files, “Nonrecourse Lending under Section 10B of the Federal Reserve Act” (July 29,
1997).

4. Miscellaneous

This section contains five memoranda that could not be classified elsewhere. The

(DX 1 emorandum on guarantees discusses some risks of obtaining guarantees from
corporations. The memorandum discusses the powers of some potential emergency nonbank
borrowers: the commodities exchanges and clearing houses in Chicago. The other QG
memorandum is a general risk analysis of emergency lending to debtors with whom this Bank is
not familiar. The (b) (6) memorandum discusses minimum documentation for
emergency lending. The [(JHEYmemorandum—prepared as an early part of this Bank’s Y2K
project—discusses bank holiday laws.

D. Bankruptcy and Insolvency Law Issues

The memoranda of the fourth section are variations on a theme: the legal risks of lending
to firms that are or subsequently become insolvent. These risks vary with the insolvency law
applicable to insolvent firms. The Bankruptcy Code—which is applicable to ordinary nonfinan-
cial firms as well as securities brokers and commodities merchants—probably poses the greatest
lending risk, with its automatic stay, elaborate avoidance scheme, and risk of equitable
subordination. In contrast, New York Banking Law is relatively safe to secured lenders.

These memoranda are no substitute for contemporaneous legal advice. The legal risks of
lending begin with pre-lending deliberations, and persist through the lending process, subsequent
workout efforts, the declaration of insolvency, and the subsequent insolvency proceeding.
Affiliates of the debtor may have claims against the creditor. Most of these risks are very fact-
specific, and the law remains in perpetual flux. Social attitudes continually oscillate between
debtors and creditors, and common law courts will continually resurrect old doctrines and

suﬁress newer ones. (For example the memorandum from I IQICEES BE(QK SN to

et al, “Controlling Creditor Liability” (Oct. 31, 1996) should probably be updated.
“Lender liability” actions are less likely to succeed in today’s judicial environment; cf. /n re
Owens-Corning, 419 F.3d 195 (3d Cir. 2005).) Statutory law changes are no less frequent. New
York Banking Law was dramatically revised in 1991. The Bankruptcy Code has been revised in
several significant respects in 1994, and Congress is currently considering another set of
substantial revisions. With the exception of Puerto Rico, Article 9 became effective on July 1,
2001 (a few months later in a few states.)

There is probably insufficient guidance in this section on the subject of preferential
avoidances: a significant risk in lending to national banks and entities whose insolvency is

subject to the Bankruptcy Code. This has been partially supplemented by (b) (6) $ 2005
memorandum, but there is more work to do.

DOOMSDAY BOOK—Internal FR v4.1, Juneb, 2014 #151685 -18-

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487671

PTX-7 Page 37 of 38



E. International Issues

This section was introduced in Version 3.1 of the Doomsday Book. Broadly speaking,
this Bank has two kinds of international roles: a narrower banking role and a broader role
concerning international debt crises. The international banking role is operationally similar in
many ways to the domestic banking role, although it presents many unique legal issues. Butin
international crises, the Federal Reserve’s operational role becomes far more complex than
banking. Most of the memoranda in this section are drafts written during the Korean crisis of
late 1997 and early 1998, (b) (6) later sanitized some of the drafts in May 1998.

The letter to (b) (6) putlines a common issue in branch closings: long-lived
liabilities booked in the United States, usually standby letters of credit. If the branch that issues
such liabilities ceases to exist because it is closed, what happens to the obligation? The answer is
legally uncertain. It may disappear completely; it may spring to the head office; or it may persist.

This letter proposed a solution that private parties could incorporate in their agreements. In a
June 1997 meeting, the Standby Practices Working Group declined to take up the suggestions in
this letter, because the financial institutions that they represented would probably not accept the
suggestions. Foreign branch standby letter of credit liabilities will therefore remain a problem in
the case of a branch closing.

(XM " emorandum outlines an international operational problem: risk to this

Bank from foreign attachments. The work behind this memorandum has been thoroughly
updated using foreign counsel opinions (b) (6) . and
may be summarized in a memorandum soon. (The problem jurisdictions seem to include Japan,
Honk Kong and Argentina.) This problem is also discussed in other memoranda, e.g. :[IEQXG)
QXG0 BEQXGI Assets of non-New York branches as collateral” (Jan. 8, 1993); [(QXG)
(b) (6 “Sakura Bank—Proposal to pledge book-entry securltles owned by head
office at discount window” (Sept. 22, 1995); _to “Discount
Window Collateral—Foreign Situated and Foreign Booked (Jan. 10, 1997). These memoranda
are not included in the Doomsday Book because the (& memorandum adequately frames the
problem, and these other memoranda deal with ordinary operational concerns of the Bank.

F. Regulatory and Enforcement Issues

This section contains a number of memoranda on regulatory and enforcement issues.
Most of them discuss the consequences of a legal crisis: usually the legal impact of a criminal
conviction on the operations of a financial institution. This impact can be wide-ranging.
Without mitigation (which is often available), a conviction can amount to a death sentence on
many activities of a financial institution.

A few other memoranda in this section discuss general enforcement authority.

G. Y2K Playbook Scenario Guidance Sheet
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DOOMSDAY BOOK

Version: 5.0 INTERNAL FR
Date: May 3, 2012

Compiler: Extension: [QEC)
Editor: (b) (b)(6) Extension: [(AQ)

The “Doomsday Book™ is a collection of emergency documentation compiled by the Legal
Department of the Federal Reserve Bank of New York. It has two purposes in mind. First, it is a
ready reference source, containing background material likely to be useful in responding to an
emergency, and educational in planning for emergencies. Second, because all of its documents
are on DVD-ROMs, it is an operational mitigant against the risk of lost power or connectivity.
The Doomsday Book, however, assumes working computers and printers.

It is maintained in two forms: a mostly paper version (copies kept in the Law Library,
General Counsel’s Office, Legal Records, and EROC), and a mostly digital disk version
(distributed widely through the Legal Department.) Both the paper and disk version refer to the
purely electronic files on the Legal server. Both the paper and the digital disk versions are
multimedia. Most of the 2008-09 agreements are extremely voluminous, and have always been
stored as digital disks. The paper version will continue to store these agreements in digital disk
format. The disk version will have this introductory section in paper, with the digital disks
attached to this paper document containing the rest of the documentation.

The complete paper version should always be current, and the complete paper version will
contain a current digital risk. To ascertain whether a DVD-ROM is current, ask the editor or
compiler, or check its version number against that of the complete paper versions. Feel free to
copy the current digital disk.

From time to time, the Compiler will update the Doomsday Book, as the Editor adds
additional documentation. The Doomsday Book is not, and can never be a finished product. The
Editor is the gatekeeper for all additions and changes to the Doomsday Book.

Please contact the Editor for any suggested additions or revisions. The other Discount

Window attorneys (b) (6) (b) (6) X (b) (6)
and (b) (6) remain available to answer any questions concerning the

Doomsday Book.
Cover Sheet v5.0 PC Docs # 280627
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TABLE OF CONTENTS—Introductory Section

The Doomsday Book is divided into this Introductory Section and several volumes.
Although the contents are identical in both versions of the Doomsday Book, the organization of

the contents is slightly different. Specifically:

¢ In the paper version of the Doomsday Book, this Introductory Section is part of Volume

L

¢ In the personal copies of the Doomsday Book distributed to individuals, this Introductory
Section is the only paper section, although it is replicated in the attached DVD as if it were

a separate volume.

This Table of Contents only applies to this Introductory Section. The contents of the rest of the
Doomsday Book are organized in the same order as specified in the Table of Contents, but do not
contain any of the page numbers seen here. The attached DVD is organized by folders and
subfolders that mirror the order here. The paper version is organized by volumes, tabs, and
subtabs, again mirroring the order here. Individual documents within the same tab of the paper

version are separated by a colored sheet of paper.
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|. Prefatory Matters

A. Origin, Scope, Purpose, and Organization

The Doomsday Book has existed in various forms from the early 1990’s. (The
revision history goes back to 1997, but previous versions existed.) The Doomsday Book
is a compilation of various emergency agreements (including briefs) and supporting
memoranda. Some of the agreements are sanitized and updated versions of past
emergency lending agreements. Others are raw emergency lending agreements,
unsanitized. Others have been prepared as part of the Legal Department’s contingency
planning efforts, and have not yet been used. Similarly, some memoranda are situation-
specific; others are general. Most of the contents of the Doomsday Book are confidential
information of the Federal Reserve Bank of New York, and protected by the attorney-
client privilege.

The Doomsday Book is intended to help lawyers of the Federal Reserve Bank of
New York aid their clients in crisis management. It was originally distributed to a limited
set of lawyers and select senior staff members. This has changed with time, as more
lawyers are drawn into crisis management. Now, all FRBNY lawyers receive a copy of
the Doomsday Book. Since the Doomsday Book seemed more confusing than helpful to
non-lawyers, it is no longer distributed outside of the Legal Function. However, some
individuals may have older versions on their shelves, and there is nothing wrong with
sharing this version with clients.

It is primarily oriented toward crises that require an operational response, such as
emergency lending or emergency payments. Because each crisis in unique, the Doomsday
Book is not intended as an “off-the-shelf” solution to any particular crisis. Therefore, the
Doomsday Book agreements will probably require modification for each crisis. The legal
opinions and other memoranda may need fact-specific supplementation. There shall be no
“playbook” of general advice, as there was with the Y2K playbook project. However, the
Doomsday Book should provide a firm framework upon which crisis-specific
modifications may be made. It is intended to save time, when time is a very scarce
resource.

The Doomsday Book is also intended to aid contingency planning. By identifying
a set of legal issues (and solutions), it should raise questions about related issues and

solutions. The collected agreements and memoranda in the Doomsday Book should
suggest gaps in coverage, and therefore encourage more work along these lines.
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B. Note on Intellectual Property

Most of the documentation in the Doomsday Book was developed in-house,
prepared for us by outside counsel, or taken from public sources, and therefore is
unrestricted by intellectual property law. However, some of the agreements are copies of
model agreements, which often bear a copyright and a copyright restriction, This raises
several copyright questions. All information in this note is valid as of January 30, 2004,
when [ visited the website of the various relevant organizations: ISDA (www.isda.org),
the Bond Market Association (www.bondmarket.com), and the FRBNY-sponsored
committees (www.ny.frb.org/fmlg). All websites provided unrestricted electronic access
to their master agreements and supporting annexes, although ISDA and the Bond Market
Association do not give access to all their explanatory documentation. Legal restrictions
are another matter.

ISDA appears to be the most jealous of its copyright. An ISDA “document cannot
be copied, reproduced or distributed in any form (paper, electronic or otherwise) without
the express written permission of ISDA’s General Counsel or subject to any exceptions as
discussed below.” ISDA provides one significant exception: “The ISDA Master
Agreements and the ISDA Credit Support Documents may be copied (in paper or
electronic form) for purposes of documenting transactions under an ISDA Master
Agreement or collateralizing a transaction by utilizing the ISDA Credit Support
Documents. However, the initial copy of the ISDA Master Agreement and/or ISDA
Credit Support Document must be purchased.”

The Bond Market Association master agreements and annexes are distributed
gratis, has no apparent copyright restrictions, and do not appear to bear a copyright
notice. It is also worth noting that the .pdf files in which the master agreements are
embedded are set to permit cut-and-paste operations.

The FMLG and FX Committee’s I[COM and FEOMA documentation are similar to
the Bond Market Association’s. It is distributed gratis, has no apparent copyright
restrictions, and does not appear to bear a copyright notice.

All of these documents were provided in .pdf format, These .pdf files permit cut-
and-paste operations. Since a .pdf document can be prepared to block cut-and-paste
operations, this electronic permission is evidence that authorized users—even of the
restricted ISDA documentation—are permitted to prepare their own documents with cut-
and-pasted excepts of the master documentation. However, this approach—even if legally
justified—might not be a wise one. Counterparties generally do not modify master
documentation by changing its language. Instead, they execute the master documents in
haec verba and add specific annexes that strike or supplement master agreement language.
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C. Note on Legal Evolution

The law constantly evolves, and much of the material in the Doomsday Book is
old. Many of the memoranda and agreements in this book, although still useful, are
therefore not current. The Editor will try to note some of the obsolete legal points in
these memoranda. However, unless stated otherwise, please do not take any of these
memoranda as advice on current law. A few particularly significant legal developments
are noted immediately below, in approximate chronological order:

1. The Dodd-Frank legislation, enacted in 2010, created many changes. Many
or most of the Doomsday Book documents were prepared before Dodd-Frank, and thus
do not respond to it. The changes in Dodd-Frank relevant to Reserve Bank emergency
authority include:

e Section 1101 transformed Section 13(3) lending authority. It simultaneously
expanded and restricted the powers of Reserve Banks to lend under this section. It
apparently ratified the Board’s broad interpretation of Reserve Bank lending
power (which included asset purchases), but limited this power to programs with
broad-based eligibility.

¢ Title II created an “orderly liquidation authority” scheme: a new insolvency law
applicable to large financial firms. This changes many of the risks of emergency
lending, especially its priority scheme. These changes are largely favorable to
Reserve Bank creditors.

¢ Section 806(b) authorizes lending to “designated financial market utilities™: i.e.,
non-bank clearing houses.

e Section 1103 mandates disclosure of lending information, including collateral
posted, after a two-year period.

e Section 608 enacted significant changes to lending limits and Section 23A, which
will make conduit lending through a bank to its affiliates more difficult.

2. Congress amended Section 13(3) of the Federal Reserve Act in 2008,
imposing disclosure requirements on Federal Reserve lending under this section. (This was
superseded by Dodd-Frank.) It also permitted interest on reserves, accelerating the due
date of an earlier statute.

3. The five-vote requirement for Section 13(3) discount window lending was

relaxed in 2001. 12 U.S.C. § 248(r)(2) permits action by unanimous Board vote, if fewer
than five members of the Board are available.
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4. The Bankruptcy Code has been amended several times since its
recodification in 1978. (A few memoranda date before 1978: use with particular
caution.) Significant amendment dates include 1984, 1986, 1990, 1994, 2000, and 2005.
None of the memoranda that refer to the Bankruptcy Code should be presumed up-to-date
in the details. However, the only major structural change in the Bankruptcy Code since
1978 (from our perspective) has been its treatment of financial contracts.

¢ One significant recent addition to the Bankruptcy Code was made in Pub. L. 106-
554, signed by President Clinton on December 21, 2000. Federal Reserve Banks
are now “financial institutions” and their liquidation of a securities contract is no
longer subject to the automatic stay.
¢ Most of changes in the 2005 legislation affect consumer bankruptcy, but several
are significant to a Federal Reserve Bank:
o The list of qualified financial contracts in the Code is substantially
expanded to include most derivatives, and cross-product netting.
o United States branches of foreign banks are unambiguously removed from
the Bankruptcy Code, and will be relegated to bank insolvency law.
o The netting provisions of the Payment System Risk Reduction Act are
extended to include the DTC.

5. The European Union’s Collateral Directive helps Reserve Banks take an
enforceable security interest in securities on the books of Euroclear and Clearstream.
This Directive might not yet been ratified in some of the EU states, and opinion practice is
still necessary for cross-border pledges of securities. The Hague Conference Convention
in Indirect Holdings of Securities, if ratified, should give further protection to the Federal
Reserve for its security interest in securities.

6. The United Nations Commission on International Trade Laws
(“UNCITRAL”) promulgated a Convention on “The Assignment of Receivables in
International Trade.” This may facilitate the cross-border use of customer loans as
collateral. At the time of writing (V4.1), however, the Convention has only been ratified
by Liberia and signed by three states: the U.S., Luxembourg, and Madagascar.

7. Revised UCC Article 9 became effective in 2001. This revision has a
significant effect on the way in which this Bank creates, perfects, and maintains its security
interests. Only Puerto Rico has been a holdout. Highlights:

e Security interests may now be taken in deposit accounts,

¢ Filing will perfect a security interest in notes as well as other collateral (this might
be the most important single change from a Reserve Bank’s perspective),

¢ The location of filing—especially for foreign and national banks—has been

changed,
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¢ Electronic filing and search are encouraged, and are becoming a norm.

8. The Gramm-Leach-Bliley Act of 1999 repealed old Section 11(m) of the
Federal Reserve Act, which placed limits on bank lending on securities collateral. This
repeal could facilitate back-to-back lending arrangements.

9. Also in 1999, Congress removed the Section 16(2) restrictions on
collateralization of Federal Reserve notes, thus expanding the permissible volume of
Section 10B lending authority.

10. In 1995, the United States Supreme Court significantly expanded the
scope of national bank incidental powers. NationsBank of North Carolina, N.A. v.
Variable Annuity Life Insurance Co., 513 U.S. 251 (1995). This case, if anything,
strengthens the validity of all pre-1995 powers opinions based on the incidental powers of
Federal Reserve Banks.

I'1. Congress amended Section 13(3) of the Federal Reserve Act in 1991,
removing long-standing restrictions on eligible collateral. Therefore, lending powers
memoranda written before 1992 are likely to be misleading in their treatment of Section
13(3). (The same is true for memoranda written between 1992 and 2010, because of the
Dodd-Frank legislation.) A few such pre-1992 memoranda are nonetheless included.

12. Tt should be noted that New York has not yet adopted Revised Article 3 of the

Uniform Commercial Code. If it does, some aspects of agreements regarding promissory
notes might perhaps need to be revisited, although this is not a high priority matter.
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Il. Volume Table of Contents

A. VOLUME |- Pre-2008 Legal Documents

I. Emergency Credit Agreements
A. Section 13(3) Lending Agreements
i.  Long-Form Agreement (#F100047) ..cviiivirioririiririeinniereesesessesesosasesssnsesasess 01/02/02

ii. Short-Form Agreement (FL1O0048) ... i iiiiiiiieisiiieiees i iessssescessssesanismasaneees 10/17/01
iii. m “Credit Considerations, Emergency Lending
Agreement”(Legal Markets #4250) (undated; part of Section 13(3) lending
documentation)
iv. Explanation of Form of 13(3) Credit & Security Agreement (#100046) ....... 01/02/02
B. International Swap Agreements

i. Foreign Central Bank Swaps (#297093) (New t0 V5.0) ....cooviveiviiiieieineene 04/14/09
ii. Dollar-Pound Swap Agreement (H77254) ..ccceeioeieeeiieeceieecr e e 09/14/01
iii. US/Canadian Dollar Swap Agreement (#77255) (New to V5.0)......cccevnneen 09/14/01
iv. Medium-Term Exchange Stabilization Agreement (#169004)..........cccoreeereinnenn, 02/95
C. Section 10B Lending Agreement—
i 1998 Operating Circular 10 (H#235745) cvvierviriiiiroriicoeraranaresen s s eninesasnas 08/15/97
ii. 2006 Operating Circular 10 (F138729) c..oiiiiiiiiiiiiiiiii e creenaaenennes 2006
D.
Section 13(13) Lending Agreement (#98720) .......oooviiiiieiiiiireeeie e 04/23/92
E.
Rep0o AZreement (HFO8T2L) ..oviiiecieireeeceenseeessineeeessinseeesassnsesssssnnessssssnssassns 08/04/97
E.
Sale of FX BOOK (FI8722) .. uuiuiiiniieieiieciiiniiess e s se s imasnsasseessssn sssnnse mseenen saesns ~1990
G.
FDIC Indemnity Agreement (#294683)......c.ciiiiiiiiiiiciiniirriiinees e 09/07/00
II. Emergency Payment Agreements
i Section 13(3) Account Agreement (#FI8723).ccccvvieiiiiiimmneeiineeseiniesesennienen 2/22/99
iil. FX DVP Agreement (HO8725) ..o iioirereeeireeeieesrenesiissanesasnesssesmeserasesensesssnan 04/14/92
[I1. Master Agreements
Al
BMA Master Repurchase Agreement (#100038) ..o, 09/96
B. EX Committee ICOM Market Master Agreement (#100044)
i. ICOM Schedule (H#L00042) ..o eae e e e e s e s 1997
iil. ICOM Definitions (FLO00A3) .ooeivieieieieiciiriieeeess e e essnesaesseeessesssmnssessaeessesssrnen 1997
C. FX Committee FEOMA Agreement (#100050)
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i. FEOMA Schedule (#100049) .....oooiiiieeeeeeeeeeeeeeee e 1997

ii. Addendum to Schedule (FL1000S51).....cccoiiiiiiiiieeeieee e 1997
D. Barrier Option Confirmations for FEOMA and ICOM

i Short FOrm (#100536) ......uuuiie e 1997

. Long FOrm(H#100537) .eeiiiiiiee ettt ee e e e eeeree e e e seesae e e e ssneeeesnssnranas 1997
E. EX Committee’s IFEMA

i.. IFEMA Agreement (F100056) ... ..cciiiiiiiiiiiieeeerieeee e et eerenrieeeesenneeeesnnneneeas 1997

ii. TFEMA Schedule (B100054) ... 1997

iii. Force Majeure Provisions (#100058, 100057)....cccvviiiiiioiieieieeeeeeeieeeceeeeeeeenn 12/99
F. ISDA Documentation

i. Master Agreement (Local Currency, Single Jurisdiction) (#100061)................... 1992

ii. Master Agreement (Multicurrency, Cross-Border) (#100060) ..........ccccceeeeennnnenn. 1992

iii. Arm’s-Length Boilerplate (#100059) ....ooiiiiiiiiiiiieeiiiie ettt ee e 1996
G. FRBNY Master Open Market Agreement

L AZreemENt(HIO0544) . .coi e ee e rre e e e e e e e ee e aeaeeeas 1996

il Tri-Party Annex (BF100S545) ..t eeree e e e e e e e eeeaeeeee e 1999

iil. Options ANNEX (F100540) ...t e e e e e e e eeeaeeeee e 1999

iv. Custodial Undertaking (Chase) (#LO0547) ....ovvvieeeeiiiieeeeiieee e e e 1997

v. Custodial Undertaking (BoNY) (#100549)
H. BMA Master Securities Loan Agreement

i. Loan Agreement (#100062; 100063) ..ccoveiiiiiiiiiieiiieeeieeeeeeieeeee e e seeeeeeeeee e 1993

il. FRBNY ANNeX (E51055) i i 1999
I. FRBNY Global Master Repurchase

LAGreement (F560302) ....uuiiiiiiiiiieeeiieieee e e e et e e e e eeeeennnreeteeeaeeee e s tennaeaeaeaeas 1998

ii. Tri-Party Repurchase Service Agreement (#56308)
iii. Custodian Agreement (#100550)

IV. Nonrecourse Loan Agreements

Lo (DIaft) (175344 oottt ettt 2006
V. Closing of a Branch or Agency

i. Custody Agreement (FI8720) .......oeeiiiiiiie e 05/23/97

ii. Deposit and Pledge Agreement (HI8727) ....cueevvieiieiieeiiee e 05/23/97

VI. Ancillary Agreements
A. Blank UCC-1

B.
Promissory NOE (HI8728)....euueieeiiiie e cie e re e e e e e ee e e eaea e s 08/05/97
C. Intangibles Collateral Agreements
i. Federal Home Loan Bank Pledge Agreement (#97918).......cccceeveeeeiiveinnnn. 08/15/03
ii. Securities Control Agreement—Specified Securities (#77225)
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iii, Securities Control Agreement—Entire Account (#77171)

iv. Deposit Account Control Agreement (#F86686).......ccvevevveeririreessreaersseieennns 07/15/02
v. Intangible Collateral Agreement (#I8729)......ooiviiiiiiiiiieeiceeeeeeee e ~03/15/99
D. Guarantees
i.  Model Parent Guarantee (FI873 1) ...verueriiiiiiirieriererereieenneesnenesaseseneennns ~03/15/99
ii. OC-10 Letter of Agreement to Secure Guarantee (#98732) .....occcovvrevenenan. ~03/15/99
iii. Model Subsidiary Guarantee (#I8733) .......veiviirevciiminserecsssnsieasisrennns ~03/15/99
iv. User’s Guide to Guarantees (#98734) ...c.ceiierieieeieeireriiinrnirsarn e srnanes ~03/15/99
E.
Treasury Fiscal Agent Letter of Indemnity (#100540) .....ooovvivrviriniieeeiinnnas 12/01/97

F. Buddy Bank Materials (New to V5.0)
i. FRBNY Authorizing Resolution for the Inter-District, Discount Window
Backup Relationship (undated, unexecuted) (Legal_Markets # 2246)
ii. FRBNY Draft Operational Incapacity Statement (Legal_Markets #2249)
iii. FRB-SF Authorizing Resolution for the Inter-District, Discount Window

Backup (Legal Markets # 2247 ).....coiiiiiie e eseree e s 02/28/02
iv. Letters from FRBNY to DTC authorizing Buddy Banks (Legal Markets
H2250) e ceeeeeieieeeie oottt st s e e n s s s e an s n e ne e nnan e aeenanrraeas ~08/15/02

VII. Public Statements
i.  Foreign Exchange Committee, Y2K: Best Practice in the Foreign Exchange

MArKEt (100 T T0) oottt ee e ase e e eee e s aeasesnta s aeanesnsanan 10/18/99
ii. New York Bank Holiday (HO8737) ..coecrreeririeiiiceeinee i erinessesesnsseen e e ennnan e 05/19/97
iii. Book-Entry Securities Resolution (#I8735) .....ccoiiieiiiiieiee e e eeee e 05/15/97

VIIIL. Litigation
A. CHIPS Attachment Litigation
Plaintiff’s Draft Memorandum of Law in Support of its Motion for Preliminary
REHET (OB 1)...eurieieiririreiieisineeeeesaseecsessssessessnssss e aisssasenerssasanarssansnesesanenas 02/06/01
B. Granville Gold Trust Papers B
i.  Memorandum to er al. from (b)@® (b)(®)
I FRBNY v. Granville Gold Trust—Temporary Injunction”
G 100 I TSSO 1/12/95
iil. Order to Show Cause (FL00542) oo imereeeieeeieeeesiiseneeseereeseessnseseessnssnesssnes 01/03/95
iti. Memorandum of Law in Support of Order to Show Cause (#100543).......... 01/03/95

B. VOLUME Il - Post-2008 Legal Documents

(All documents new to V5.0) With one exception, all of these documents take the form
of folders. Each folder contains many separate documents. which do not have a separate
PC Docs number of their own.
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I. Maiden Lane I

L. PCD0oCS FOlder #280745. ... e eeeeecsneee e eeeses e ressas e sesnen sesnsnsnsnanenen s 10/01/10
ii. “Annex to Operating Circular 10”(Non-recourse loan) (#264260)................ 03/14/08

II. Maiden Lane 11

PC D0ocS FOIAEr #313290....ccciimeeiieiireeeeeeereisessssessesesanssessensss s eenssnessenssnes 01/21/10
I11. Maiden Lane III

PC D0CS FOIAer #313298,....ccoviiuuiiesiiniiessiiinessssissessssmssnssssmasasssseasasssssssasssne 12/23/10
IV. AIG Lending Agreement

PC Docs Folder #284970.......oo e e e e 01/19/11
V. AMLF
VI.CPFF

PC DOCS FOIAEr #280209.. ... eeieiiieeeieiieceeieiiieeiee e s e e e sesetsseeseeiesensmssaeesaess 10/20/08
VIL. ILFC

PC Docs FOIAEr #3 114331 i iiinieeiiimreseisisesevessseransaosnnes osensnsasestssnsesarsss 07/09/10
VIII. MMIFF

PC DOCS FOIAEr #299155. ..o iieeeee e et e et e e e s s s eaees e s enananes 11703709
IX. PDCF

PC DOCS FOIET #324916. ... 0uieeeieieeeeceiiniereieseeseecsssinesseeeseensssanansnsesesnsneses 02/08/11
X. TALF

PC Docs Folder #294399......coc.civivvirernneisnrinsasiensesesensesssensens Constantly Updated
XI. TSLF

PC Docs FOlder #326309......ueuieieie e esee e cinienese e eesenacnrsnarensese s cnssnns 03/08

C. VOLUME lil - Legal Memoranda

I. Powers Opinions

A. Sections 10B, 13(3) and 13(13) Authority
i to Legal Files, “DFMU Lending Authority: Repo and FX

L

Swap” (#334866) (NeW 10 VE.0)..ooooiieeiieieeeie e s e 09/27/11
(b) (6) : (b) (6) (b) (6)
to Board of Governors. “The authority of the Federal Reserve to
provide a primary dealer credit facility” (#281544) (New to V5.0).............. 04/02/08

ii.

iii. ORI 0 [ egal Files, “Section 13(3) Lending Authority to
Foreign Central Banks (#229381) (New to V5.0) ... 09/10/07
iv. BIGIEN - IESICEE - BEGIGHER scction 13(3)
Lending Authority Disclosure Requirements” (#50269) .....coooviiieeiviiieninnnnns 03/10/99

v. (b) (6) to AQXGI «Ability of Reserve Banks to Lend to Foreign

Central Banks” (#41959) (Newto V3.0)_____ | 07/16/98
Vi. OIMOXCOM 0 [egal Files, “Sections 10B and 13(3) of the Federal
RESEIVE ACE” (HOTTA2) .ottt s e es e enee 02/26/97
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vii. ROYO I & CICH - BEOIGE Authority of the

Federal Reserve to lend to 01 ange County” (#98979) ....cvvevveiiiiiine e 12/15/94
viii [ IO “FDICIA Section 142—Discount Window
Opelatlonb (#100587) ................................................................................ 04/17/92

(b) (6) to [ IGIE. Federal Reserve Discount Window

AthhOI'lt to Lend to Broket/Dealers (H#99008)....ee e eeeererrnirecrreeerecmrnnines 02/28/90
X. m “Emergency Liquidity Assistance to a Non-Bank”

(100592 cn ettt s s st n s n s e en e et s 10/15/89
xi. Board of Governors, “Eligibility for Discount of Mortgage Company Notes, 56

Fed. Res. Bull 39 (1970) (#275469) (New t0 V5.0) ...oooiieiieiieeneeeceeeene s
xii,Board of Governors, “Advances and Discounts by Federal Reserve Banks,” 56

Fed. Res. Bull. 940 (1970) (F100106) ... ieiiiieiaiieiiieae e ssessesesieesses e 11/23/70

B. Securities Lendmg Repo and Fed Funds

i IOIONEEE « EOICHN “Authority to

Pay Intelest to Primary DCd.lClS on Cdsh Bdlances Held in Margin Accounts)
(#336754) (NeW 0 V5.0).....cocciiriiniiimmiimiiiimiimmiiniininiiimsiimeisssmisnisssiiassies 11/__/11

i OIS CYG o ECICEN < K53
EOIGHE. A uthority for the Federal Reserve to Purchase Fed Funds™
(Dratt) (#280160) (New t0 V5.0) ..coeiiviiiiiiiiiiniieiiicin e sainenee e 06/06/08
i (b) (6) (OINOIOM o Legal Files,
“Power of Reserve Banks to Purchase Fed Funds” (#265221) (New to V5.0)04/15/08
iv. (b) (6) (b) (6) (7 (b) (6) IO to

Board of Governors and the Federal Open Market Committee. “Authority to
engage in securities lending activities with primary dealers” (#280373) (New to
............................................................................................................. 3/10/08
v. (b) © ®7 (b)E®) to Legal Files, “Modification to Securities
Lending Facility” (#256004) (NeW £0 VS.0).......couiniieirininreenisnnsenssnnnennnnes 01/16/08
0 “Foreign Securities Lending” (#297078)
(INEW 10 VE.0) oottt s e sas e s s e caranate e rnneseee 01/29/97
vii. (b) (6) “Exchange of Maturing Securities” (#176746) (Draft) (New
..................................................................................................... 06/20/06
viii. [ YNl o Distribution List. “Statutory Analysis: Overnight Cash

VI

Balance at Domestic Triparty Repo Custodian” (#121375) (New to V5.0) ..09/09/05
(b) (’65 AR Y

“Domestic Tri-Party Repo™ (#98976).08/10/99
(b) (6) to IQAQE “Authority to Engage in
Reverse Repo Agreements”™ (FA8139) ... i iiiiiiieinsnneesennnsesessssnaeeenes 04/16/97
(@YW 0 Federal Open Market Committee, “Legality of plan for lending

Government securities by Federal Reserve Banks” (#279410)

Xi.

(INBW B0 V.0 oottt ees et steeseassteseass sen e s sen e s s s bemem s amansn 07/10/68
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Xil. (b) (6) (Draft), “Authority of Federal Reserve Banks to ‘Lend’
Government Securities” (#279407) (New t0 V5.0) ..o 06/06/68

C. Loan Restructuring, Guarantees and Equity Kickers (All new to V5.0)

1. (OINIXCOM 0 Legal Files, “AlG Loan Restructuring—Reserve Bank
Powers (Dl aft) (#"86’»71) .................................... ..................................... 10/21/08
N ©© 8 b6 | : “Bank
Authorlty to Issue a Guar antee (#781797} .................................................. 07/25/08
iii. [ RSN - QIO ity Kickers and Reserve Bank
L0anS” (F280304) .. c...einiiieeieiriaein i s e stre s eras s esas s eresan s s e nes 07/11/08
i ()6 § “Authority of Reserve Banks to Issue
Guarantees on Behalf of Depository Institutions™ (Draft) (#232613)............ 08/27/99
v. 63 Federal Register 65693, “Federal Home Loan Bank Standby Letters of
Credit (12 C.F.R. §§ 938, 943) (F100111) cvriviirereeiireriecirieesenerenssesesensens 11/30/98
il (©)6) “REVauthority to acquire a firm under incidental
POWETS™ (F7558D) 1ouieieiiiiuieiicriiaiesaeisias s s s s s ane s saaare e saera e s ra e s s vaes 09/26/90
D. Asset Purchase Authority
i. [OIRCICGM 0 1egal Files, “Analysis of the Legal Authority for the
Bear Stearns Transaction” (#265951) (New t0 V5.0)....ovvvivieiieeiieiiinineeannn. 04/16/08

il BIG) DION
to Board of Governors, “The authority of the Federal Reserve to
provide an extension of credit in connection with the acquisition by JP Morgan
Chase of Bear Stearns” (#281546) (New 10 V5.0) ....ccooovviiinnnriinnsiinnnanns 04/02/08
i (b) (6) 6 b
B (0 Board of Governors, “The authority of the Federal Reserve to

provide an extension of credit to Bear Stearns through JP Morgan Chase™

#281545) (New 10 VE.0) ..o 04/02/08
iv. mto Legal Files, “FRBNY Powers to Enter Into Nonrecourse

Lending Transactions™ (#264279) (New to V5.0) .......ocooveiiiiiiiciciiiiennnn. . 3/14/08
- (b)(b) (6) [ BIRBIBN ‘Non-recourse Lending Under Section
13(3) of the Federal Reserve Act” (#221636) (New to V5.0)....coooirieeiinan.... 07/30/07

vi, (CIRBIGN Why a Reserve Bank Can Deal in Mortgage and

Commercial Paper” (#232316) (New to V5.0) . 08/24/07
vij.to Legal Files, “Section 14(b)(1) Municipal Securities”

#65648) 09/01/00
viii [ G “Options on Repurchase Agreements”

(#'783943) (Ne\l to V5. 0) ............................................................................ 08/10/99

(b) ("(b) 6) Legal Files, “Nonrecourse Lending under Section 10B

of the Federal Reserve Act” (#49514) oo 07/29/97
(b) (6) to

ix.

X. WICN “Reserve Bank purchase of agency
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obligation Section 14(b)(2)” (HI8980) ...cveeeierieieceeecereisesineeesaesensenrseaeanns 02/17/89

E. Gold Lending and Foreign Exchange Powers
i (SIECYGW 0 Legal Files, “Power to Transact with CLS Bank”
(#335736) ) (New to VB0 et e e e naran e snaeenaeanns 10/06/11
“Providing Dollar
Liquidity to FOIGIQH Cennal Bank Customers (#109977) (New to V5.0).....02/27/06
iii mto Legal Files, “Authority of FRBNY to Engage in Repo
Transactlons with Foreign Currency Reserves” (#161058) (New to V5.0) ...01/24/06
0 Distribution List, “Statutory Analysis: Overnight Cash

Balance at Foreign Euro Triparty Repo Custodian™ (#131222) (New to V5.0)09/09/05
-ﬁxﬁ m “Treasury: Money Employed Account for DM

Repos™ #—225%33) (New to V5. 0) ................................................................ 05/16/96
vi. (b) (6) oIREBIBN Cable transfers/foreign exchange and

Section 14 of the Federal Reserve Act) (#204884) (New to V5.0) ............... 01/30/91
vii. [(EEN “Legal Basis for Foreign Currency Operations™ (#278193) (Draft from
Board Staff) (New 10 V5.0) ..o i cniene e cre e s seness 12/13/89

Gl (b) (1 (b)(6) “Legal Authority for Foreign Exchange
Operations”™ (#211504) (New 10 V5.0) ..o e e 12/07/89

ix. Mto “National Bank of Kuwait/Request for Foreign

(FFOB995) - e 09/18/90

Exchange Clearing Facility”
< CTCTRS  WCXGR - .ihorivation to mvest foreien

currency funds” (#212905) (March 3, 1986)

Xi. (b) (6) to (b) (6)

“Section 2(a) of the

Gold Reserve ct 01 L9347 (HOBO0 T e e eeieeneeeeerenenseerensnseerensnsasrsannseersnnns 02/04/83
Xii. (b) ( (b) (6) ) (6 (b) (6) to IOIGE Gold Loans” (#189493)
(N W B0 V3000 aeeiiie et e caras s e ses evseebaseneaasesanaeebannsansesene msannsnnieeataee 04/19/76

F. Accessto Feer Reserve Services
1. (b) 6) ) to

(“55 (’55 “Federal Reserve

(b) (6)
Bank Powers to Provide Overdraft Capacity to Broker-Dealers™ (#315862)

(New tn V 5.0) ............................................................................................. 10/09/02
i. RIECIEN  Legal Files, “Is the Power to Establish an Account

lnmdental to Secuon l%(3) Lending Authority?” (Draft) (#40899) .............. 05/15/98

(b) (6) toEIGH “Foreign bank branch and agency discount
WINAOW ACCESS” (HOBIBO) ..o snen e sesnss e saan e e sa s s 01/02/96

iv. (XE) & (b) () to IOYAM < Federal Reserve Bank

Powers to Provide Nonbank Dealers with Government Securities Clearance

iii.

SEIVICES™ (FIBOTL) ottt e ers e e s n e emeneeessnes 05/04/95
v, YOIEN o IEIBXGI - Authority of the FDIC to Open Receivership
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Accounts at a Federal Reserve Bank.” (#224718) (New to V5.0)..cccceeeen..... 04/14/88

/i _ “Reimbursement from the Treasury for
fiscal agency serv1ce< (New to V5.0) (B144576) cccouoiieiiiiinieivieineeineiineeivenens 08/28/86
vu‘.mto “Authority of Treasury Department to
Indemnify Bank” (#144522) (New to V5. 0) ................................................ 03/26/82
(b) (' (b) (6) EHHI (5Y6) QIOMR “Reimbursement to
this Bank for fiscal agency activities performed at the direction of the
Treasury” (#144421 New to VS.O) 03/28/80
“Legal Authority of Reserve Bank to
Penmt Reserve Account O\ eldraﬁs (#105569) (New to V5.0)........ccun...... 01/15/80

b) (6) b (b) (6) 0- ‘Government unlimited

hablllt} to a Fedelal Reserve Bank” (New to V5.0) (#125478)....ccccverenne 06/13/75

viil.

ix.

G. Borrowing and Miscellaneous
i. (CIGDIGN o 1 egal Files,

“Does Dodd-Frank Section 806(b) Grant

Takeout Lending Aurhnt /7’ 08/20/11
i, (b) (6) (0)

& Vice Chairman [(9RQ)] “Authority for the Federal Reserve to
Purchase Fed Funds™ (Draft) (Ne\\ to V5.0) (#280160).....cccceeerereeennnnn. 06/06/08

iii. Memorandum from (b) (6) K9 (b” (®) (6)

Legal Files, “Power of Reserve Bankq to I\\ue Fed Funds™ (# 265211) ( New

O VSD) i RO —— 04/15/08
iv. (b) (6) to KON “Authority of Reserve Banks to borrow funds
denominated by a foreign currency” (#98994) . .....c.ciiiiiiiiiiiieiere e 05/24/96

y 2 (b) ( (b) (6) Ks “Power of a Federal Reserve Bank to
Serve as the Receiver in an Edge Corporation Insolvency” (#98996)............ 04/17/95

H. Statutory Interpretation Techniques

i (b) (6) to Legal Files, “Legislative Reenactment and Section 13(3)”
#335560) INEW 10 VE0).cuccosssnssiosssnassossaassinsisnis irassissimssiiesbrsssassbns sasssvaivi 10/26/11
il. (b) ("(b) (6) [ Legal Files, “Applicability of Title 8 of Dodd-Frank to

Foreign Financial Market Utilities™ (#328979) (Draft) (New to V5.0).......... 03/25/11
OIMOEOM 0 [egal Files, “Notes on Federal Reserve Banks'’
Incidental Lending Powers—Notably Securities Lending” (#232538) (New to

0)......... 12/24/07
iv. (OINOXON “Why a Reserve Bank Can Deal in Mortgage and
Commercial Paper” (#232316) (New 10 V5.0) ..o e e 08/24/07

iii.

I1. History and Policy
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i. OIG) S ) YO ‘Federal Reserve Credit Initiatives
During the First Year of the Meltdown: August 2007 to Mid-2008" (#336726)
(INEW 0 VS0 .ot ee e b v e e s eeesensanssnerssesenssnsnnntssnnesessanssnns 10/11
W06 O b6 M b e
Status of Salomon Brothers, Inc. 1991-1992 (# 325151) (New to V5.0)...... 10/04/10
iii. Compilation of Board of Governors financial crisis actions under Section

13(3), 13(13), and 23A/B of the Federal Reserve Act, the BHC Act, the FDI

Act, Regulation D, and other provisions of law (#324528) (New to V¥5.0)...09/29/10
iv. m “Financial Crisis Manual” (#337857)(New to V5.0) ..09/09

v. “Managing Financial Crisis: A Primer” (Principal author: (b) (6)
FELAOTOL) oot e e e te e e s e e et ae e e e e e e s s mnnsnaeanae e s s Fall, 2005

Vi, “Chronology of Events at the Federal Reserve Bank of New

York After the World Trade Center Attack™ F#77924) ..oovmeeeeeeeeeeeeeeenan 11/20/01
vii. b)® ~ © “Legislative History of the Provisions of the

Federal Reserve Act Relating to the Discount Window and Open

Market Operations” (#0442 03/21/00
viii [ ERIEY The Origin of the Federal Reserve's Discount Window™

(#67354) ..................................................................................................... 05/29/97
ix. YROYEM o Lcgal Files, “A Brief History of Repo Authority for

Federal Reserve Banks (#283634) (New 10 V5.0) ......cooveiiiiinniesiinnnanss 05/23/96
Xx. FRBNY, “A Report on Drysdale and other Recent Problems of Firms Involved

in the Government Securitics Market” (#199042) (New t0 V5.0)......ccocennn. 09/15/82
Xi. “Lending Functions of the Federal Reserve Banks: A

History” (#337421) (New 10 V5.0) . ...ooiiiiiiiiiiiiiiicie e ve e 05/73

II1. Operational Issues

A. Security Interests
“The Fetishism of Physical
Collateral” (#320292) (New t0 V5.0) ...coovriiiiiieeiiiiceciecneeie e 06/03/10
i, (OIRBIGN 0 1egal Files, “Field Warehouses: An obsolete legal
concept” (# %“7’734) (New B0 VS.0) oo 01/22/10
i ()6 [ ( MOIGN L etter from Department of Education on
Student Loan SCCUI mes and FRBNY Security Interests” (#335843) (New to
VB0 ittt sh e et e sh e st aense s n s e s 12/30/08
to Legal Files, “Self-Help and Sovereign Immunity: There is
no FSIA Immunity for Setoff and Nonjudicial Dispositions of Security

v,

Interests” (#2” 1793) (NEW 10 VE.0) .oviiiriiiiiiiiiniiiee e iiinsssseases s s snninen 08/07/07
V. (b) (6) (CMTF Workgroup), “Evaluation of Excess Treasury
Collateral Procedures” (FI7570) ... ...oovrieiiimeeiirieiiisisesaissasneeesassessnssessssasans 11/21/03
Vi, (b) (6) “In-Transi ities™ : 0(08/26/02
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vil. DIRCIGN (- IOIGI <On Lending to a Debtor who Has
Previously Executed a Negative Pledge Agreement with a Creditor”
FAD032) i ae e e e et ente e e e e e amananaa e aaae e anan 03/25/99

to “All-Assets Pledge Risk Assessment”

'(#47597> ..................................................................................................... 03/04/99

“Review of the Proposal to Offel the Smole Account Stluctme to Fmelgn

Banks™ (F99000) ....cieriiiiiiiieiiie it sn e n e asn e snen s nan e enes 01730797
X. (b) (6) (b) {(b) (6) (b) (6) to “Mutual

Funds lnt&rnal & External Borrowing Capacity” (#99001) ......ccccvevevereirnnnns 09/27/96
Xi. to “The Authority of Investment Companies and

the SIPC to Bonow and to Pledge ASSEtS” (HI9002) oot eeieinnass 05/09/96
Xii. (b) (6) “Mutual Insurance Company’s ability to

pledge its dsscts to secure a 10(11] (HFO9003) oo s es 03/04/91

B. Payments
i. (b) (6) to Legal Files, Draft “Special Deposits” (#75118)........... 07/25/01
il. (b) (6) to “Will a “Tested Fax Arrangement’ be
deemed a ‘Commercially Reasonable Security Procedure’ under UCC Article
AT (FFO2TT)..ervremniesermmrinsenvrnsassserssassrasssssesnssssessrnassssasssessmnssasesssssesnnesssoss 11/12/99
CNOYOW 0 Legal Files, “On ‘Conduit Lending’ by a Federal Reserve
Bank Through Another Bank (with Appendix)” (#46164).....c.cccevireriereranens 01/06/99
(b) (6) (t OINOION c IUOIORIGNGOICONE “Overnight
Payments and Credits While Accounting System is Shut Down™ (#50507)...05/16/97

iii.

@

. Miscellaneous
i, NECIEON c BEGEBOYBY ‘Risk Analysis of Section 13(3)
Lending” (HB232613) .eovieiiiiiieniieiiieeiieieieeiei it st e ssaseees e s bees e st e ensesasenses 08/10/99
i 0 (b) (6) “Minimum Documentation
Recommendation for Emergency Lending to DIs”
ESIOTS] siisciconiinsismisissinsisassbnsiinas osiitas bosdihsiohod st hrddsins s s b bt bbb 05/07/99
iii. _ (b) (6) (b)(6) k (b) (6)
(b) (6) DEGION December 31, 1999 Holiday Project: Summary
of Relevant Holiday Laws™ (B9009) ......eeieeiiiirieeiiinrieeisiasisenssssanesssesnsnsnanes 10/09/97

IV. Bankruptcy and Insolvency Law Issues
A. Core Insolvency Law v
i, (b) ("(b) (6) JIE (b) (6) (b) (6) (b) (6)
“Analysis of the ‘Chapter 14° SIFI Insolvency Proposal (#333984) (New to
......................................................................................................... 9/13/2011
i (IROYEW 0 1 e2al Files, “Section 718 of the Financial Services
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Regulatory Relief Act of 2006 and the Discount Window™ (#192061) (New to

VS0) .ottt aean e e en e nee 12/04/06
iii. [ I “Requirements to Lift an Automatic
St in n Imolve\ Ploceedmg (#57 /55) ................................................ 12/24/99

B. Avoidances
i to

(#1 38384) .................................................................................................... 10/07/05

i ICICENCTNCICN - IEOICRIGOICNN <« ki

of E\uamdmar'Pa ments (#*0506) .......................................................... 05/16/97

) (" (b) (1 (b) (6) b)®) VE (b)(®)

Pletelences (#99014) ............................................................................... 08/24/77

iv (b) (6) BRYBY The law of preferences and fraudulent

Lonveyame\' in Nev\ YOIK™ BV T)simisrssianiinssinnisnssiinibnsisssisshrssinshns sinmitrs isin 03/13/78

iii.

C. lOIGOM Memoranda (All new to V5.0)
(b) (6) to Interested Parties, “Fraudulent Conveyance Exposure to

Insiders Under New York a Delaware Law™ (# 335409) .ovvveieiirereiminnnens 07/02/09

oo W oo oe MM bo L
constitutes “New Value” under 11 U.S.C. 547(¢c)(1) and (¢)(4)?” (Draft)
(HBT1A00). e reeeieiee et eeeee et ieeeaeesoneeeseasmsssnsssenssesnsaensressnsaansassnssessennssesares 06/16/09
_ (b) () BIG) “What
constitutes a contempmaneous exchange” under 11 U.S.C. § 547(c){(1)?”
(DIAft) (F31TA0T) ooiereiereeieeeeeeeeeceeeeeee e ee s eeseesnneense e mesens 06/10/09
iv to [JCIGIN
B Dcfending Preference Actions: Hypothetical Chapter 7 and Ordinary
Course of Business™ (H#3114608) ...ccviiuiiiiiiniiiiiriiiisieeinnsssesasssesensssseasnsess 05/27/09

V. to Interested Parties, “Equitable Subordination (Including

‘Insider” Status)” (H311470) oo ceeee e ee e e csaisesesessasseanneesnaenesneaeas 03/25/09
vi. [ NCIGH o interested Parties, “Lender Liability” (#311471) ............... 03/25/09

V. International Issues

i. Anonymous, “Foreign Bank USD Liquidity” (#335561) (New to V5.0)............ 10/07
i (b) "(b) () (b) (6) “Notes on the Prospect

of a creditors’ standstlll” {Draft) (#l 00594) ................................................. 12/16/97
i

“Forein nk Default—Res onse” (Draft) (#40829) ..ocoovviviiiviiiiiiinicieienanns 12/15/97
iv. (b) (6) to w “Immunity of the BIS™ (#100656).......... 03/14/97
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v. Letter from (b) ("(b) (6) [ (b) (6) on Closing of

Branches and Standb ers of Credit (#99016) ovvmeeeeeeeeeeeeseeeeeee s e 01/09/97

B - BOE ECICRIGCICN v uinerability of

The Bank to suit because of assets abroad” (H99017).....covvvvivvviciienrieiinnniens 10/27/92

Vi.

VL Regulatory and Enforcement Issues I

Authority to Close Financial Institutions™ (#199023) (New to V5.0)............ 01/22/07

ii. Memorandum to from “The Legal
Consequences of a Money Laundering Conviction for a Financial Institution”
(HTOLOZ) ottt s vt st bt et st ar s st sat e dosenaredmseseresn 02/09/01

7 AN

iii. Memorandum from Enforcement Workgroup to [E(X() and ()
BN ‘- nforcement authority under Gramm-Leach-Bliley” (#59030) ...04/25/00
iv. Memorandum from (b) (6) and [RCICHN to (b) (6)

[@) Tmpact of a Criminal Conviction on a State Member Bank” (#59623)....03/13/00
v. Memorandum from || CICHN: - BEERICEEEE: <
‘Disqualification Provisions Triggered by Conviction of a Financial
INSTHTULION" (FFA8854) ..ot iii ettt et srs e e rssan e e e smnneeenses 02/05/99

VIL. Historical Collection of Primary Documents (Al But RIS and

(b) (6) new to V5.0)
(b)® N (b)(6) and [EOYE Mo Board of Governors,

“Potential Request of the Federal Reserve Bank of New York to Commence

Negotiations in Connection with the Proposed Refinancing of a Portion of the

Loans Extended to the United Mexican States by the U.S. Treasury

(FBB5556) wnieieiieiieeeie ettt ettt nn e nan e s 05/24/96

i, (XEGWVemo on Cable Transfers (#278103) vvovveeeeeiroeereereee e 07/20/89

iii. KOIQRER2 o “Payment of interest on required reserves and

redu<:1 reserve requirements” (#219614) . ...cvviciiiiiieiiiiee e ccnre e 04/08/88
iv. (b) (6 o Legal Files, “Foreign exchange transactions for Federal

Deposit Insurance Corporation (#211766) .c.....oecvviviceivcieiririieece e 11/04/87

V. () ( (b) (6) (b) (b to IROIGI ‘The Federal Reserve

Bank of New York’s ability to deal in forward foreign exchange transactions”
11721787

Provide Liquidity Support to the BIS Through the Purchase of Gold”

(1 F1810) LDIATY .osorsssrasersinmesersporasssssmeamspsmsenstsnsomismnsers rmeets sasnserssssasersss 01/10/83
il (b) (6) oI “Authority of Federal Reserve Banks to Provide
Liquidity Support to the BIS by Purchasing Gold” (#144417) .....cccovovie 12/24/82

viiito ('5) (5) “Legal Authority of Federal Reserve to engage
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independently in foreign exchange transactions” (#212904) ...........cccoeeveee.. 09/14/81

ix. (b) (6) ( BIG) to “Interest Bearing

SDR Valued Deposits for the IMEF” (#148825) .......cccooiviiiiiiiiieiienieneane 04/03/81
. IO CNNTTCI “Authority of Federal

Reserve Banks to lend Government securities to dealers” (#98982) ............. 01/29/80
xi. Legal Division (b) (6) to Board of Governors,

“Authority of Board to pay interest on required reserves of member banks”

(HF282372) ettt ettt ettt ettt ereen et enae e s 06/19/78
vi. IO SNCIIOIGH - SEEIGE Urited (on goi

transactions, specifically selling collateral on gold loans] (#131486)............. 03/18/76

xiii.“RND”, *“Authority for Foreign Exchange Operations by the Federal

Reserve System” (Draft) (F212435) oo 08/28/75
i ST 51 o of Ermerecnes Credi 0
Nonmember Bank or Bank Holding Company on its Own Note” (#100588) 01/17/75

XV. (b) (6) ] (b)(6) “Power of this Bank to pay interest on

deposits of foreign central banks and foreign states™ (draft) (# 282370) ....... 10/29/74
xvi [ RIS - BEIGN  Analysis of 31 U.S.C.A. Section 1023~
(F1A4909).....ciiiiiiiiiii e e s e s e e 06/30/69
xvii. EOX(OM 0 Federal Open Market Committee, “Legal considerations
regarding Federal Reserve participation in Treasury refunding operations
(H3B0002)....viereiieeeee ettt et e e e eeee 06/12/68
Gl (b) (b)(6) PN Memoranda on Foreign Exchange
Operations, in Hearings before the Committee on Banking and Currency,
Bretton Woods Agreement Act Amendments, 87th Cong. 2d Sess. 157

(#3371 28) .............................................................................................. 02/27-28/62
xix MOXE) (XM “Exchange of Treasury Bills by Federal Reserve
Bankﬂ (#22554]) ....................................................................................... 03/26/47
to [ ECIGI Letter on Treasury Exchange Privilege
(#’?82409) .................................................................................................... 01/22/37
xxi. Section 13(3) Historical Material (#200064) .......oooeeeeeoeeeeeeeeeeeeeeeeeeenns 1932-1988
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lll. Description of Pre-2008 Legal Documents
A. Emergency Credit Agreements

1. Section 13(3) Lending Agreement with Recourse

Section 13(3) credit can be extended to “individuals, partnerships and corporations.”
Section 13(3) is the only means through which Discount Window credit can be extended to
nonbanks without limitations on type of collateral. It is therefore the residual emergency
lending authority. Section 13(3) authority requires special authorization by a supermajority of
five members of the Board of Governors, who must find “unusual and exigent
circumstances.”

The Section 13(3) lending agreement was most recently rewritten by
(OICMin late 2001. It is the latest of a long series of rewrites. It had previously been
written by—m early 1999. It had been earlier rewritten bymm
1996, in a form responsive to the 1991 amendments to Section 13(3). (Because of these
amendments, the mechanics of Section 13(3) discounting can be very similar to conventional
discount-window lending, although a variable interest rate is more difficult to implement.) It
originated as a draft prepared by the Subcommittee of Legal Counsel in November, 1988.
The‘ewrite comes in two different forms: a “long form™ and a “short form.” The
short form is probably a better starting point, and is supplemented by an explanatory
memorandum. The long form was an earlier attempt. It is preserved in this edition of the
Doomsday Book because it is more inclusive, and some of its clauses might be useful in the
short form standard.

The Section 13(3) agreement does not contain full ancillary documentation. It does
not contain, for example, a sample note, Board of Governors resolution, or affiliate
guarantees, which are all provided in the ancillary agreements and public announcements.

In principle, Operating Circular 10 (“OC10”") would suffice as a template for loans to
nonbanks. The Section 13(3) lending agreement, however, is substantially different from
OCI10, for several reasons. First, some problems (such as D’Oench, Duhme repudiation by
the FDIC) simply do not exist for non-depository institutions, and do not require the
cumbersome legal protections of OC10. Second, any 13(3) lending is likely to be emergency
lending, quite possibly to an institution with whom there had been no previous relationship.

* 12 C.F.R. § 201.3(d) also requires consultation with the Board of Governors, and a determination
by the Federal Reserve Bank that “credit is not available from other sources and failure to obtain such credit
would adversely affect the economy.” These additional requirements may be waived by an appropriate Section
13(3) resolution, if necessary. Regulation A binds Reserve Banks, not the Board of Governors.
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In contrast, most credit extended under OC10 is usually in the ordinary course of business, to
a well-known and creditworthy counterparty. Therefore, the Section 13(3) agreement
contains a very strong menu of legal protections, not all of which are likely to be applicable to
any given situation. Finally, OC10 lending will be limited to banks, which are subject to bank
insolvency law. In contrast, Section 13(3) lending might include entities governed by the
Bankruptcy Code, which is generally more hostile to secured creditors.

Because the Section 13(3) agreement is far more specialized to emergency lending
than OC-10, it might be worth using a tailored Section 13(3) agreement for emergency
lending even to depository institutions. In such a case, the tailored agreement would need to
contain D’Oench, Duhme language, of the sort provided in OC-10.

2. International Swap Agreements

i. Foreign Central Bank Swaps (#297093).....ccuviiiiiiiiiiieecieee e eeeeeee e eees 04/14/09
ii. Dollar-Pound Swap Agreement (H77254) ..cccvvvieeeoieeieeeieeeeeeieeeeeeeeeeeeeeeeees 09/14/01
iii. US/Canadian Dollar Swap Agreement (#77255) ccccvvvvieeerieeeeeeiiiieeeeeeeiee e 09/14/01
iv. Medium-Term Exchange Stabilization Agreement (#169004).........ccccevveeevennnnn. 02/95

Section 14 of the Federal Reserve Act empowers Reserve Banks to purchase and sell
“cable transfers” “in the open market, at home or abroad, either from or to domestic or
foreign banks, firms, corporations, or individuals”. Since cable transfers include forward and
spot foreign exchange transactions, this section authorizes “swap agreements” with foreign
central banks. (Authority for these swaps has also been found in Section 14(e) of the Federal
Reserve Act; see the “Gold Lending and Foreign Exchange Powers” section of the powers
opinions, below.) Such swap agreements, which involve a spot and offsetting forward foreign
exchange transaction, resemble a loan collateralized by foreign currency kept on the books of

the borrower.

The 2009 dated package is a folder, with many of the agreements actually drafted in
late 2011. The agreements are all similar: the central bank counterparties are the ECB, and
the central banks (or monetary authorities) of Australia, Brazil, Canada, Denmark, England,
Japan, Korea, Mexico, New Zealand, Norway, Singapore, Sweden and Switzerland. There
are three older specimen agreements drafted before the package. Two of them are 2001
swaps with the Bank of England and Bank of Canada that emerged out of the September 11
operational event. The third was a 1995 swap with Mexican entities. The 2001 deals were a
straight liquidity deal among central banks. The 1995 swap involved sovereign credit, and
used the central banks as fiscal agent.

Introductory Section v 5.0, June 3, 2014 Page 20

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487574

PTX-651 Page 24 of 84



DOOMSDAY BOOK—Internal FR

3. Section 10B' Lending Agreement—Operating Circular 10

Operating Circular 10 contains most of the language needed for any sort of secured
lending, and is a good template for lending needs that are not satisfied by other documents in
the Doomsday Book. Most major depository institutions have already signed the 1998
version of this operating circular, and may have signed the 2006 version. Some smaller
banks, thrifts, credit unions and special-purpose institutions may be eligible for Section 10B
lending, but have not yet signed OC 10.

This version of the Doomsday Book contains both the 1998 and 2006 versions of
OC10. Some banks (mostly smaller ones) have not yet adopted the 2006 version, so the older
version is worth retaining.

4. Section 13(13) Lending Agreement

Section 13(13) lending authority employs only limited collateral: obligations of or
guaranteed by the United States or its agencies. This lending authority can be useful for
nonbank government securities dealers. It should be noted that Federal Reserve Banks are
authorized to accept ineligible collateral to supplement eligible collateral. Lucas v. Federal
Reserve Bank of Richmond, 59 F.2d 617 (4th Cir. 1932).

The Section 13(13) lending agreement in the Doomsday Book is similar to an old
version of the Section 13(3) lending agreement. Because of statutory differences, it is
structured as an advance, rather than a note. (These statutory differences are probably
irrelevant; the Section 13(3) lending of 2008 took on many different structures.) The Section
13(13) agreement is retained more as a reference source than a working agreement. Most
extensions of credit to nonbanks collateralized by government securities are likely to be
structured as repo agreements.

5. Repo Agreement
This is a modified version of the PSA Master Repurchase Agreement of September,

1996. modiﬁed it in August, 1997. Such an agreement would not need to be
executed 1f the counterparty were already a primary dealer, who would be automatically

subject to a similar agreement.

Although there is no doubt about this Bank’s authority to enter into such an
agreement, the source of authority for a particular transaction may be ambiguous. A purchase
of securities followed by a resale may be authorized by any of Sections 10B, 13(13) or 14 of

+ Throughout this discussion, we refer to Section 10B of the Federal Reserve Act as the statutory
source of ordinary lending powers. This is true only in part: ordinary discount window credit is also extended
under Sections 13(8) and 13A, and could also be extended under Section 13(2). (Until recently, Section 10B
collateral was not eligible for Federal Reserve Note collateralization, so Reserve Banks tended to lend on other
statutory authority, when possible. See Federal Reserve Act Section 16(2).)
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the Federal Reserve Act. (Section 14 authority requires FOMC approval.) A sale of

R

securities followed by a repurchase is certainlv authorized under Section 14. See
IR - “Authority to engage in Reverse. Repo
Agreements” (Apr. 16, 1997) (#48139). However, such a transaction may also be
characterized as securities lending against cash collateral, likely authorized by Sections 10B or

13(13).

Because the Bank’s authority to engage in these transactions is undisputed, we do not
see the point to deciding precisely which authority is being used in a particular case.

6. Sale of FX Book

This old agreement is probably no longer needed, now that the FDI Act, Bankruptcy
Code, and New York Banking Law all treat foreign exchange contracts as “Qualified
Financial Contracts”, for which netting and closeout agreements are enforceable.
Nevertheless, it is included for the sake of reference. This agreement was derived from the
Franklin agreement of 1974, as modified in 1991 by [ICEDIGH ¢ FEIGH in
contemplation of the Bank of New England insolvency. This document is not only
obsolescent, it is of dubious legal authority. A sale of a foreign exchange book probably
involves a sale of liabilities, which cannot be done outside of insolvency without a third-party
novation.

7. FDIC Indemnity Agreement

This agreement, drafted by has already been executed by the FDIC and
the Reserve Banks. It simplifies the insolvency process, allowing the FDIC to pay up to the
fair market value of a Reserve Bank’s collateral to the Reserve Bank, in exchange for a
release of collateral. As part of the payment, the Reserve Bank has a right of indemnification
for future losses (e.g., check returns), up to the difference between the fair market value and
previous payments by the FDIC to the Reserve Bank. This agreement simplifies relations
between the FDIC and the Reserve Bank, if the Reserve Bank is comfortably
overcollateralized.

It is worth noting that this agreement does not apply to most transactions involving
the FDIC and insolvent banks. Most insolvent banks are acquired by another bank in a
purchase and assumption transaction. In structuring this transaction, the FDIC practice is to
have the acquiring bank provide an indemnity for Reserve Banks.

B. Emergency Payment Agreements

1. Section 13(3) Account Agreement

This agreement was prepared by (ONOXON in March 1999. If this Bank
extends emergency credit to a nonbank. it may want the nonbank to have a direct account
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re.latinship with it. (The reasons for a direct account relationship are discussed in (OIC)
0 Legal Files, “On ‘Conduit Lending’ by a Federal Reserve Bank Through Another
Bank™ (Jan. 6, 1999.)) This agreement establishes such an account relationship. It is loosely
modeled after OC 1, but—as an emergency agreement—is drafted with a strong set of
protections for the Reserve Bank. It was designed to work in conjunction with OC 6 and the
Section 13(3) lending agreement.

It is worth noting that, without an on-line relationship, this Bank can probably only
process 20-30 outgoing payment orders a day on this account. (The Kansas City and Boston
Reserve Banks might be able to process up to 150 payment orders a day.) OC6 contains an
optional agreement permitting a third party service provider to process accounts on a Federal
Reserve Bank’s books.

The current draft of this agreement provides only for a funds account. In version 3.2,
the editor expressed a hope that Version 3.3 would also contain an agreement that
contemplates securities accounts as well as funds accounts. However, after discussing the
strict volume limits on offline transactions with various bank personnel, the editor decided
that a securities account agreement was of very low priority.

2. FX DvP Agreement
The current draft was prepared byand and in
1992. It contemplates one party of doubtful credit, a group of counterparties of the party,
and a discrete number of currencies (in the draft, dollars, sterling, Deutsche marks, yen, and
French and Swiss francs.) To reduce the complexity of the arrangement, the Federal Reserve
Bank of New York will deal only with a discrete number of “Participants,” who will serve as
principals in the transaction, effecting the counterparties’ trades with the party of doubtful
credit. The Federal Reserve Bank of New York serves as escrow agent, interposing itself
between the Participants and the party of doubtful credit. As escrow agent, the Federal
Reserve Bank of New York will not release funds to either party until it has been funded (in
dollars or foreign exchange, as appropriate) by both parties. Participants are United States
institutions, and the party of doubtful credit is presumed to have a New York office. The
owers opinion corresponding to this agreement is the memorandum from |ROIG I
“National Bank of Kuwait/Request for Foreign Exchange Clearing Facility”

(Sept. 18, 1990) (#75589).

There is no longer any need for such an emergency agreement. because the CLS Bank
conducts such quasi-escrowed transactions on a routine basis. However, the Editor has

decided to retain this agreement as a template for similar arrangements in other contexts.

As a technical matter, it is worth noting that this agreement uses “‘special deposits,”
which are one of the subjects of the 'ﬂlmemorandum. Standby letters of credit might be a
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better-understood alternative to special deposits. A standby letter of credit cannot be
attached by third parties (including a receiver), although the proceeds may. Supreme
Merchandise Co. v. Chemical Bank, 70 N.Y.2d 344, 514 N.E.2d 1358, 520 N.Y.S.2d 734
(1987).

C. Master Agreements

Most of these master agreements are promulgated by a recognized trade association
or a Federal Reserve Bank of New York-sponsored committee. There is no need to comment
on them, except for our prior adversion to the intellectual property issues raised by these
agreements. (The discussion of intellectual property also contains the URLs for the
appropriate association websites.)

D. Draft Nonrecourse Loan Agreement

This agreement, intended in effect to purchase assets. is in draft form. It will probably
not get updated, since this bank now favors LLC technology (see post-2008 agreements) for
its asset purchases or financing. There is one thing to note. Most nonrecourse lenders cannot
afford to put the collateral to the lender by declaring a default, even though this is the entire
point of nonrecourse lending. Such a default would probably trigger cross-default clauses in
other agreements. This point was recognized in the March 13, 2008 non-recourse loan to
Chase involving Bear Stearns collateral. Chase, therefore, was given a put option as an
alternative to default. Exercise of this put option would transfer title to the collateral to
FRBNY, with the consideration being debt forgiveness. This put option provided that any
proceeds of collateral liquidation to FRBNY that exceeded the amount of the forgiven debt
would be remanded to Bear Stearns. See “Annex to Operating Circular 10”(Non-recourse
loan) (#264266) (March 14, OOS)_to Legal Files, “FRBNY Powers to Enter Into
Nonrecourse Lending Transactions” (#264279) (March 14, 2008) (put option is incidental to
nonrecourse lending).

E. Closing of Branch or Agency

The documentation in this section is taken from the closing of the Daiwa branch in
February, 1996, originally drafted by (XGRS and (b) (6) ) (8) (b) (6)
sanitized this documentation in May, 1997.

Contingent liabilities are a key problem with the closing of a foreign branch or agency.
In private law, these liabilities are usually standby letters of credit (see Letter from [IRSES)

mton Closing of Branches and Standby Letters of Credit,
Jan. 9, 1997, #99016) In the case of Daiwa, these liabilities were criminal fines contemplated
by the Justice Department. If these liabilities are payable after the branch is shut down, the
holder of these United States liabilities will have no United States assets against which to
proceed. Inthe private-law cases, the parties may be able to work problems out on their own,
but some kind of collateral facility seems necessary in public law cases. (Under international
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law, criminal fines are unenforceable abroad, and must be settled out of domestic assets.)

The custody and pledge-deposit agreements of this section are tailored to New York
law. In these agreements, the Federal Reserve Bank of New York serves as a passive
collateral custodian for the New York Superintendent of Banks, who actually directs post-
closing settlement of claims.

F.  Ancillary Agreements

1. Promissory Note

A note is apparently no longer required. It has not been required for Section 10B
lending since 1970. See 56 Fed. Res. Bull. 940 (1970); Memorandum from (G
QXG0 Legal Files, “Nonrecourse Lending under Section 10B of the Federal Reserve
Act” (07/29/97) (#49514). It was generally not used in the Section 13(3) lending of 2008.
However, a simple promissory note is included with these ancillary agreements, for possible
use in Section 10B or 13(3) lending.

The promissory note was adopted from the language of the promissory note in the old
Section 13(13), by m August, 1997. (A promissory note is not included in

the current Section 13(3) agreement.) The promissory note has been modified to provide for
variable interest rates, a jury waiver, collection costs, and other details. Some language in the
original promissory note appears to defeat negotiability and therefore is stricken in the current
version. This language may be safely included if negotiability is not important. It should be
noted that several of the Borrower’s waivers (e.g., protest) will become irrelevant if New
York adopts Revised Article 3. However, there is no reason to delete this language at
present.

2. Intangibles Collateral Agreements

These documents were drafted by in March, 1999. They seek to
grant a perfected blanket-style security interest in all intangibles: accounts, receivables,
qualified financial contracts (e.g., swaps, forwards, FX, other derivatives), loans, securities,
bank accounts, and the like. Because they supplant the all-assets and all-securities agreements
drafted in 1991, the old agreements have heen removed.

a. Intangible Collateral Agreement
This agreement is prepared as a collateral schedule to OC-10. It could be readily
adapted to a Section 13(3) or other lending agreement. Note that it contains references to
after-acquired collateral and proceeds. The agreement assumes that the debtor is located in
New York. This assumption will not necessarily be the case, especially now that Revised
UCC Article 9 became effective.
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b. UCC-1 Financing Statement
Many of the forms of collateral in the collateral agreement require a financing
statement, to be filed in the public filing office. The financing statement is prepared as an
attachment to the UCC-1 that would have to be filed.

3. Power of Attorney

In secured lending, the secured creditor is often in possession of collateral. To perfect
its security interest or otherwise protect itself, it may have to do things to the collateral. such
as supply the debtor’s endorsement to certificates in blank, or receive payments from third
parties. A power of attorney permits a secured creditor to take such acts as it needs to realize

on or gmtect its interest in collateral. This power of attorney was drafted by K(QXQ)

in March, 1999.

4. Guarantee Agreements
All of the documents in this subsection were drafted by 3

N /e

(BYCI in March,
1999.

a. Model Parental Guarantee
A parental guarantee is commonplace in the world of secured lending. Such a
guarantee serves as a useful source of collateral. Furthermore, a guarantee (especially a
parental guarantee) mitigates risks posed by interaffiliate transactions. This guarantee consists
of a conditional promise to pay (like any guarantee), coupled with a security agreement on
parental assets that supports the guarantee.

A standby letter of credit would be an alternative way of accomplishing the same goal.
It would be legally more simple and stronger than a guarantee, albeit perhaps at the cost of
flexibility.

b. Letter of Agreement to Secure Guarantee
This document serves to secure the model guarantee with the assets of the guarantor.

¢. Model Subsidiary Guarantee
This document serves the same function as the parent guarantee, except it applies to
subsidiaries of a bank. (It should be noted that some United States banks do not have the
power of granting guarantees. This should be no problem for nonbank subsidiaries. )

d. User’s Guide to Guarantees
This document is retained in the agreement section, although it is a memorandum.

5. Treasury Fiscal Agent Letter of Indemnity
This letter derives from a late 1997 letter from Treasury, indemnifying FRBNY for its
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fiscal agency work with respect to Nazi gold claims. The indemnity language might be useful
in future emergency fiscal agency functions. Indemnities have a long history, and some of the
memoranda in the historical compilation discuss them.

6. Buddy Bank Documentation

Under some circumstances, a Reserve Bank might be incapable of operation—
particularly in extending discount window credit. The buddy bank documentation (which has
been executed) ensures that other Reserve Banks are able to act for the incapacitated Reserve
Bank, as agents. The Editor decided to keep copies of the executed documentation in the
Doomsday book, as well as a draft operational incapacity operation that could activate a
buddy bank.

G. Public Statements

1. Foreign Exchange Committee, Y2K: Best Practice in the Foreign
Exchange Market

This document is drafted to address Y2K operational failures that may trigger close-
out provisions in foreign exchange contracts. It recommends a 3-day cool-off period. in
which parties do not exercise their default rights, and points out that parties need not exercise
their default rights even after the period has expired. This document may be useful, even
outside of Y2K or the foreign exchange markets. It was carefully drafted to straddle the line
between moral suasion and antitrust violation, and such drafting could be useful in any
emergency “best practices” document. The New York Fed’s antitrust immunity remains
uncertain (see United States Postal Service v. Flamingo Industries (USA) Ltd. 540 U.S. 736
(2004)), as is the antitrust liability of any co-issuer of a best practices statement.

2. New York Bank Holiday

This bank holiday proclamation was originally drafted in August, 1990, inresponse to
the Con Ed power failure. It has been generalized to respond to operational failures in
general. With small changes in wording, this proclamation can be adapted to other bank
holidays. For a brief discussion on the law of bank holidays, see (b) (6) ] (b) (6)
(b) (8) (b)(6) (b) (8) (XM “December
31, 1999 Holiday Project: Summary of Relevant Holiday Laws” (October 9, 1997).

3. Section 13(3) Resolution by Board of Governors

This resolution was taken from the original November, 1988 Section 13(3) draft
lending agreement, and slightly modified by (b) (6) in 1997, and again in 2004 (to
accommodate the 2001 revision to the Federal Reserve Act authorizing emergency quora). In
earlier versions of the Doomsday Book, it was part of the Section 13(3) agreement. This
version treats it as an ancillary “public statement.” This classification as a public statement is
for convenience. The Board need not publicly disclose such a resolution. See Memorandum
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from (b) ("(b) (6) NGl (b) (6) ™ (b6
Authority Disclosure Requirements (March 10, 1999) (#50269).

“Section 13(3) Lending

4. Emergency Lending Resolution by Board of Directors

The provenance of this resolution is the same as the 13(3) resolution. The
determination in this resolution is required by Regulation A for emergency lending under
either Sections 13(3) or 13(13) of the Federal Reserve Act. 12 C.F.R. § 201.3(d) (1997).
The language of this document is drafted for Section 13(3) lending. If the first “whereas”
clause is stricken and the obvious modifications made, it should also be appropriate for
Section 13(13) lending. To the extent that Regulation A contemplates emergency lending
under Section 10B authority, this document should also be appropriate.

5. Book-Entry Securities Resolution

(b) (6) (6) drafted this resolution in 1992 in response to the

Salomon situation. The Secretary of the Treasury’s authority to permit the Federal Reserve
Bank of New York to create a securities account for a nonbank is pursuant to Section 15 of
the Federal Reserve Act. It has been revised in 1997 to clarify and strengthen the Secretary
of the Treasury’s authority. See memorandum ﬁ'otho Legal Files,
“Interpretive Authority--Reserve Bank Fiscal Agency Powers™ (May 16, 1997.)

6. Request for Section 13(3) Authority

This document was borrowed from RS of the Federal Reserve Bank of Kansas
City. The editor believes that it was a draft proposal, written in February, 1999, to be
submitted to SCRRM. It seems to provide a reasonable basis for a Section 13(3) request, but
should not be treated as anything other than a drafting aid.

H. Brief

The memorandum of law, drafted by is specifically designed for one
problem: an intraday attachment of the CHIPS account with FRBNY. Much of the analysis in
this memorandum of law draws upon a draft memorandum in the Doomsday Book from

OINCOICOM o Legal Files, “Special Deposits” (July 25, 2001.) Other background to
this memorandum of law came from the attempted garnishment by Granville Gold Trust of

accounts kept with FRBNY.

IV. Description of Post-2008 Legal Documents

We here discuss the legal documentation that was created as a response to the
financial crisis of 2008-09. This documentation includes every facility that the Federal
Reserve Bank of New York has employed, with the exception of the Term Auction
Facility (TAF). It also includes the March 14, 2008 non-recourse bridge loan from
FRBNY to Chase for the benefit of Bear Stearns. It treats this document as part of the

Introductory Section v 5.0, June 3, 2014 Page 28

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487582

PTX-651 Page 32 of 84



DOOMSDAY BOOK—Internal FR
Maiden Lane I package.

These documents are arranged in a fairly arbitrary order, starting with the Maiden
Lane documentation, and followed by the other documents in alphabetical order. To make
more sense of this, we here present a chronological sequence of the facilities, with a brief
discussion of each.

The TSLF (acronym for “Term Securities Lending Facility””) was the original
facility, authorized on March 11, 2008. This facility allowed primary dealers to access
additional liquidity. FRBNY lent Treasury securities against less liquid collateral:
mortgage-backed securities, including private-label securities. The TSLF raised some
interesting questions of Reserve Bank powers, especially as private-label securities were
involved, as well as GSE securities, which have long been considered eligible under
Section 14 of the Federal Reserve Act. A number of powers opinions document these
issues.

The competition for priority between the PDCF and the Maiden Lane I facilities
was a close one. They were practically simultaneous in origin, although the Maiden Lane
I deal took longer to structure and close. I will award it to the PDCF (acronym for
“Primary Dealer Credit Facility”) and discuss it first. It is conceptually simple: a repo
facility with the FRBNY providing liquidity. FRBNY used facilities of the clearing banks,
and accepted any collateral handled by the clearing banks, at the clearing banks’ collateral
haircuts. Maiden Lane I took place in two stages. First, there was a nonrecourse
weekend conduit loan that FRBNY extended to tide Bear Stearns over the weekend.
Second, FRBNY in effect acquired assets from JP Morgan Chase in conjunction with
Morgan’s acquisition of Bear Stearns. The second transaction took several months to
close. Once closed, Maiden Lane T was the vehicle to hold these assets, with a distribution
waterfall that had Morgan sandwiched between FRBNY entitlements.

Lehman week followed., with the AIG loan and the AMLF facility almost
immediately behind it in mid-September. The Board approved the Commercial Paper
Funding Facility (“CPFF”) in early October, and it was implemented by the end of the
month. The Money Market Investor Funding Facility (“MMIFF”) had about the same
timing. The Term Asset-Backed Securities Loan Facility (“TALF”) followed in
November, as did Maiden Lane I and Maiden Lane III. The ILFC transaction was in
early 2009.

A. Maiden Lane I (June 26, 2008)
i PCD0CS FOIder #280745. ..o eeeeie e eeereeeeeeeaeaeeeensesseeensees 10/01/10

This documentation was prepared by QIQ) on behalf

of the Federal Reserve Bank of New York (“FRBNY.”) Parties (and capacities) included
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FRBNY (Controlling Party, Tranche A Lender), Maiden Lane LLC (Borrower), JP
Morgan Chase & Co. (Tranche B lender). State Street Bank & Trust Co. (Collateral
Administrator), and BlackRock Financial Management, Inc. (Investment Manager). There
are also a number of servicers and other parties with roles in the deal. It is tantamount to
a purchase by a special-purpose LLC of Bear Stearns assets. The LLC is funded primarily
by FRBNY, with some funding provided by JP Morgan, and the distribution waterfall
reflects this. A brief description of this transaction may be found in
http://www.newyorkfed.org/markets/maidenlane.html

ii. “Annex to Operating Circular 10”(Non-recourse loan) (#264266)................ 03/14/08
This document was prepared in-house. It is a non-recourse loan by FRBNY to JP

Morgan Chase, part of a back-to-back conduit loan. To avoid entanglement in cross-

default clauses, the borrower has the option of selling the collateral to FRBNY. The

document does not mention Bear Stearns, the firm from which the collateral originated.

The most recent version of the document contains one correction of an error in the

executed version. Paragraph 2.3 of the executed version inadvertently referred to JP

Morgan Chase (“Borrower”) as FRBNY (“Bank.”) The most recent version fixed this, for

the convenience of future users of this document.

B. Maiden Lane {i

PC Docs FOlder #3 13290t ceencneons 01/21/10

This documentation was prepared by on behalf of the
Federal Reserve Bank of New York. This transaction was similar in purpose and structure
to Maiden Lane I: an acquisition by a FRBNY-controlled LLC of AIG subsidiaries’
mortgage security assets, with the purchase price funded by FRBNY. There was some
seller financing of this transaction, funded by a downward adjustment in price, to be
compensated by proceeds from the asset liquidation, paid after FRBNY was paid in full.
FRBNY would get most of the residual value (if any), with AIG getting the rest. A brief
description of this transaction may be found in
http://www.newyorkfed.org/markets/maidenlane.html

C. Maiden Lane 1l

PC Docs Folder #313208.......... . qoaasasastats i wattiautaattamay <+ ¢+ eseseees 12/23/10
This documentation was prepared by (b) (6) on behalf of the
Federal Reserve Bank of New York. The LLC purchased reference assets from banks,
upon payment of the notional value. In return, the banks released AIG’s derivatives
subsidiary from the associated credit default swaps, which were hedging the banks from
the downside risk of the reference assets. AIG compensated FRBNY with subordinated
funding of the ILLC. The residual share of the LL.C after asset liquidation shall be split
between AIG and FRBNY. A brief description of the transaction may be found in
http://www.newyorkfed.org/markets/maidenlane. html
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D. AlIG Lending Agreement

PC Docs Folder #284970. ..o oo e 01/19/11

This documentation was prepared by on behalf of the
Federal Reserve Bank of New York. The agreement is structured as a secured loan from
FRBNY to AIG. The folder contains a complete compendium of AIG documentation.
including some ancillary material such as GAO reports. It therefore provides a historical
window into the entire history of the relationship between AIG and FRBNY, until the time
of termination of the agreement. For more information on AIG lending (including
publicly-released documents) see http://www.newyorkfed.org/aboutthefed/aig/.

E. AMLF

We do not have the documentation for the Asset-Backed Commercial Paper
Money Market Mutual Fund Liquidity Facility (“AMLF"), which was prepared by the
Federal Reserve Bank of Boston. Neverthless, we mention it here for completeness. The
AMLF lent to banks and bank holding companies for the purpose of buying asset-backed
commercial paper from money market mutual funds. The lending was on a non-recourse
basis, matched to the maturity of the commercial paper, with loans made at the full value
of the collateral. For more details on this program, see

A A R N ey M e p i

F.  CPFF

PC Docs FOlder #286269......c.ui i e 10/20/08

This documentation was prepared by n behalf of the Federal
Reserve Bank of New York. The CPFF involved a FRBNY-funded LLC that purchased
commercial paper directly from issuers through commercial paper dealers. at a 200 basis
point spread to the overnight index swap rate for unsecured commercial paper, and 300
basis points for asset-backed commercial paper. The 200 basis point spread divided into a
100 point spread for credit risk. and an additional 100 points, which could be waived if the
issuer provided adequate credit enhancement. See
http://www.newyorkfed.org/markets/cpff.html for details. Board Legal believed that this
additional spread was required for compliance with the language of Section 13(3).
FRBNY Legal did not take a position on this.

G. ILFC

FOIAEr #3T 1433 Lottt s e e iasesinecesaneseserenesss 07/09/10
This documentation was prepared by on behalf of the
Federal Reserve Bank of New York. It is closely related to the AIG lending agreement.
ILFC (“International Lease Finance Corporation™) was an aircraft leasing subsidiary of
AIG that required separate liquidity assistance, funneled through AIG in a back-to-back
lending arrangement. This back-to-back structure complied with the extant Section 13(3)
authorization of lending to AIG, and did not require a new one, as a direct loan structure
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would have required. The ILFC transaction is not independently described on the New
York Fed website.

H. MMIFF
FOIAET BT 1revicsassmesssasnmssnsasnmssasassusscsasssssesstossscsasssasosasosasssasonssssassonsss s 11/03/09

This documentation was prepared by The Money
Market Investor Funding Facility was designed as a liquidity backstop for money market
mutual funds. (Although a Section 13(3) facility, it was bank-designed.) The MMIFF
family of SPVs bought commercial paper and CDs from the mutual funds. The mutual
funds received 90% cash and 10% asset backed commercial paper from the SPV. The
SPV was 90% financed by FRBNY, and 10% by the seller mutual funds through their
acceptance of commercial paper. For more details on this program, see
http://www.newyorkfed.org/markets/mmiff.html. Unlike the CPFF, it was intended to
support mutual funds that bought commercial paper, rather than the market for
commercial paper.

l PDCF

FOIAET H#324T 16 ...ttt s s a e e en e s 02/08/11

This documentation was prepared in-house by the Federal Reserve Bank of New
York Legal Department, and by the clearing banks. It is essentially a tri-party repo under
Section 13(3) authority, with FRBNY acting as lender, the primary dealers as borrowers,
and the clearing banks as tri-party intermediaries. It uses clearing bank documentation to
establish the legal relationship among the parties. FRBNY documentation sets fees,
eligible collateral, and margins, with the rate set as the primary credit rate of the Discount
Window. For more details on this program, see
http://www.newyorkfed.org/markets/pdef.html

J. TALF

Folder #294399 .. v ...Constantly Updated

This documentanon was prepared by qeveral duﬁerent law ﬁrms (dependmg on
asset class) on behalf of the Federal Reserve Bank of New York. In essence, the Term
Asset-Backed Securities Loan Facility (“TALF”) is a non-recourse financing mechanism
for asset-backed securities, intended to provide credit support and liquidity to this asset
class. A borrower will obtain the non-recourse loan from FRBNY, posting asset-backed
securities as collateral. If the loan defaults, FRBNY will s¢ll to the loan to a liquidating
SPV. in which the Treasury has a first-loss position.
http://www.newyorkfed.org/markets/talf. html.

K. TSLF
FOIAEr #326309 ... e s eh e sresen e b enens
This documentation was prepared in-house by the Federal Reserve Bank of New
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York Legal Department. This program lent Treasury general collateral (which as was
good as cash) against mortgage securities. In effect, it was a repo program accepting
mortgage securities as collateral. Since it accepted private-label mortgage securities as
well as GSE securities, it was partially authorized by Section 13(3), as well as the
incidental powers of Federal Reserve Banks. For more details on this program, see
http://iwww.newyorkfed.org/markets/tsif. html

V. Discussion of Memoranda

This section is an introduction to the memoranda. They vary widely in function.
Some of them are legal opinions of Bank powers. Others are advisory. Yet other memoranda
can be viewed as the “legislative history” of specific agreements, and help interpret the
agreements and place them in context. Finally, some memoranda are included because they
are good background reading.

These memoranda have different intended audiences. The powers memoranda are
written “for the record.” Their main function is documentary rather than advisory: to
establish that this Bank is careful to avoid acting outside the scope of its legal powers, even in
emergency situations.

The advisory memoranda are not so much intended “for the record,” but rather to
provide a framework of legal advice to those acting in emergencies. Of course, they cannot
provide advice tailored to a situation unimagined when these memos were written. However,
these advisory memos can provide a general basis from which more fact-specific advice canbe
offered. Some of these memos are very technical, intended primarily for lawyers. Others are
morg¢ in the nature of lawyer-client communications.

And finally, the background material may be worth reading in advance. Some of’it is
primary source material, likely only to be of research interest. But much of this background
material is a retelling of past crises, knowledge which may be useful in the future.

A. Powers Opinions

The powers opinions discuss the legal authority of Federal Reserve Banks to
provide various kinds of emergency services and facilities that they are not in the habit of
providing under ordinary circumstances. These powers opinions generally do not discuss
the policy advisability of exercising the emergency powers. Nor do they counsel clients on
how to provide such facilities with maximum safety to this Bank. They only answer the
prior question: “can the Bank do it?” They do not answer: “should the Bank do it?” or
often even “how should the Bank do it?”
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Many of these powers opinions were drafted in response to specific emergency
situations, but some of them are responsive to general contingency planning concerns.
Unless otherwise stated, they do not represent outer limits to the Bank’s powers.

Before looking at the individual categories of powers opinion, it is worth noting
that Board legal and FRBNY legal staffs take a very different view of powers analysis, and
have done so for a long time. (Compare, e.g., the 1968 [[CEJ and [QE&I memoranda:
## 279410 and 279407.) Much of this difference is doctrinal: interpreting the grant of
incidental powers in Section 4 of the Federal Reserve Act. The Board legal staff applies a
classical incidental powers analysis: the more austere cases of the pre New Deal era. The
FRBNY legal staff takes advantage of postwar OCC cases, especially NationsBank of
North Carolina, N.A. v. Variable Annuity Life Insurance Co., 513 U.S. 251 (1995). One
FRBNY attorney has attempted to set out a formal incidental powers analysis adapted to
the Federal Reserve Act: to Legal Files, “Notes on Federal Reserve
Banks” Incidental Lending Powers—Notably Securities Lending™ (#232538) (July 7.
2007). However, even when Reserve Bank attorneys use Board Legal’s analytic tools,
they still tend to have a more expansive view of Reserve Bank powers than the Board’s
legal staff.

1. Section 10B, 13(2), 13(3) and 13(13) Authority

(CRGYGM 0 Legal Files, “DFMU Lending Authority: Repo and FX
7 (HBBA8B006) .. e e 09/27/11

i
Swap

to Board of Governors, “The authority of the Federal Reserve to

rovid D1 1imar r dealer credit facility” (#281544).......covviiieiiiieeeieeeee 04/02/08
iii. OINEOION o Legal Files, “Section 13(3) Lending Authority to

Foreign Central Banks (#229381) 09/10/07
iv. (b) ( (b)(6) W (b) (6) o IIGQIGE Section 13(3)

Lending Authority Disclosure Requirements™ (#50269) .........cccoooieiiiiiee. 03/10/99

V. (b) (6) to IQXQM “Ability of Reserve Banks to Lend to

Foreign Central Banks™ (#41959) ... e 07/16/98
Vi QXWX t0 Legal Files, “Sections 10B and 13(3) of the Federal

Reserve Act” (#61742) oo e 02/26/97
vii. [ RICE & ol JABXGI Authority of the Federal

Reserve to lend to Orange County” (#98979) ...ccviiviiiiiicieiiieee e 12/15/94

-\ AN

il (b) (6) o IDIBIM ‘ FDICIA Section 142—Discount Window
OPETAtIONS” (FLO0S587) ettt e e e e e e eeaeeseeaeaeneeseseeeannens 04/17/92
ix. mto_ “Federal Reserve Discount Window

Authority to Lend to Broker/Dealers” (#99008)..........covveeriirvennieenieenieeennn 02/28/90
X. (b) (6) “Emergency Liquidity Assistance to a Non-Bank”
(BLO0592) .t ae e e 10/15/89
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xi. Board of Governors, “Eligibility for Discount of Mortgage Company Notes,”

56 Fed. Res. Bull. 39 (#275469) (1970) ..civiiiiiieiieiecieieeeee e e ese e
xii.Board of Governors, “Advances and Discounts by Federal Reserve Banks,” 56

Fed. Res. Bull. 940 (1970) (#100106)......cccueiriinieiiaiiiieniireeneeeeeereeeieeeeas 11/23/70

Perhaps surprisingly, this section is not particularly significant. There are a few
reasons for this. I present them in ascending order of importance. First, the legal basis of
ordinary discount window lending is well-established, and does not require ongoing
opinion practice. Much emergency lending is a straightforward adaptation of well-
understood powers, including things like the Term Auction Facility (“TAF.”) Second,
some of the more interesting work on lending authority concerns international lending.
This is discussed separately, below. Third, and more importantly, most of the older
emergency lending opinions are obsolete. The events of 2008-2009, and the subsequent
enactment of Dodd-Frank, have transformed the law of emergency lending. Finally,
traditional liquidity lending is not that important: the solvent-but-illiquid bank is a poor
model for emergencies. Instead, the problems are those of insolvent banks and illiquid
markets. Therefore, the most interesting work of 2008-09 involved asset purchases and
nonrecourse lending, rather than recourse lending on the security of assets.

Most of these opinions, then, are only of historical interest. Their conclusions are
clearly authorized, either by the language of Dodd-Frank or by practice. Perhaps most
interesting today is the 2008 Board Staff opinion finding authority for the PDCF and the
1997 opinion, which suggests that banks may receive Section 13(3) loans as well
as Section 10B loans. The [KJXGM opinion raises some interesting issues of non-standard
lending authority to banks. For example, bank consortia may receive Section 10A loans as
an alternative to Section 10B. The Board opinion on mortgage company notes is
interesting, in this light. It seems to separate Section 13(2) from the real bills doctrine that
appears to limit the scope of its operation. This suggests that Section 13(2) might have an
asset-purchase role parallel to Section 13(3), without the need for Board supermajority
approval, and without Section 13(3)’s constraints. Section 13(2) lending, of course, is
limited to banks.

Thend ERIQdmemoranda concern “conduit lending:” nonrecourse
lending to banks under Section 10B authority for the purpose of funding nonbanks.
Conduit lending was arguably used in the 2008 loan to Bear Stearns, although it is
possible that this transaction was conducted under Section 13(3) authority. The [KQEQ)
memorandum in the “Asset Purchase Authority” section below (#281545) raises this
possibility, although the [Q@Jmemorandum (#264279) asserts only Section 10B
authority. For more detail, see the ||| QI istory #336726), at 187-88.
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This section may become more interesting in the future, as the contours of new
Section 13(3) powers become better defined through experience.

2. Securities Lending, Repo, and Fed Funds

i. (b) (6) and ICOIGE:0 (b) (6) " “Authority to

Pay Interest to Primary Dealers on Cash Balances Held in Margin Accounts”
(HB30754) ettt eneenaen 11/_/11

®© BIG) to BY6) &

ii.
[OICEOXA)] “Authority for the Federal Reserve to Purchase Fed Funds”
...................................................................................... 06/06/08
iii. ) OIEEICN o Legal Files,
“Power of Reserve Banks to Purchase Fed Funds” (#205221) ... 04/15/08
iv. (b) (6) ®@® 7 (b)(®) (b) (6) to

Board of Governors and the Federal Open Market Committee, “Authority to

engage in securities lending activities with primary dealers™ (#280373) .........3/10/08
V. to Legal Files, “Modification to Securities
Lending Facility” (H#256004) ........ooiiiiiiiiieiieieie e e 01/16/08
Vi, (b)y@®) ) QXS Foreign Securities Lending” (#297078).01/29/97
vii. (X)) “Exchange of Maturing Securities” (#176746) (Draft)........ 06/20/06
(b) (6) to Distribution List, “Statutory Analysis: Overnight Cash
Balance at Domestic Triparty Repo Custodian™ (#121375) ..eueeeeenivicinnnne 09/09/05
ix. DICECSECEOIEY Domestic Tri-Party Repo” (#98976).08/10/99
X. OIO) (b) (6) [OIGN Authority to Engage in
Reverse Repo Agreements™ (#48139) .....coiiiiiiiiiiiiiiiii e 04/16/97

XMt Federal Open Market Committee, “Legality of plan for lending
Government securities by Federal Reserve Banks” (#279410) ......ccccoeeeeeene 07/10/68
Xii. O (Draft), “Authority of Federal Reserve Banks to ‘Lend’

Government Securities” (H279407) ... 06/06/68

Xi.

These opinions underlie most of the basic domestic open market operations of the
Federal Reserve System: repo, fed funds, and securities lending.

They are interesting for two reasons. First, they underpin the TSLF facility offered
by the Federal Reserve in 2008: one of the few facilities that was not based on Section
13(3) powers. (The Term Auction Facility, based on Section 10B, was another
exception.) Second, the power to lend securities is one of the few incidental powers that
has been long asserted by the Federal Reserve System. This power clearly shows the
interpretive differences between the Board and FRBNY legal staffs. Board Legal has
consistently argued for a narrow interpretation of Reserve Bank incidental powers;
FRBNY Legal has consistently argued for a broader interpretation of these powers.
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These historical differences were reversed in the Board Staff’s opinion on the
TSLE. The key language: “As discussed in the accompanying memorandum from staff at
the FRBNY, current market conditions continue to indicate that lending U.S. Treasury
securities by the FRBNY is reasonably necessary to allow the effective implementation of
open market operations and monetary policy.” The conflates the powers granted in
Section 14 of the Federal Reserve Act with the statutory policies contained, inter alia, in
the preamble to the Federal Reserve Act, Section 2A of the Federal Reserve Act, and
Section 12A(c) of the Federal Reserve Act. This seems to mean that Reserve Banks
possess any open-market power not precluded or conditioned by Section 14, as long as it
is reasonably necessary to effect statutory policies.

Theopinions discuss repo powers: a set of powers that has generally
expanded over the 1990s and the last decade. Other repo powers opinions include those
discussing options on repos (#283945, in “Asset Purchase Authority”, below), and foreign
currency reserve repos ((#161058, in “Borrowing, Gold Lending, and Foreign Exchange
Powers”, below.)

3. Loan Restructuring, Guarantees and Equity Kickers

DIGBDIGN o Legal Files, “AIG Loan Restructuring—Reserve Bank

1.

Powers™ (Draft) (#28637 1) i PRSPPI 10/21/08
ii. (b) (" (b) (6)

“Bank Authority to Issue a Guarantee” (#281797) .....coceevviiiiiiiiniiinniieeens 07/25/08
iii. [ RIRICH c RIS :quity Kickers and Reserve Bank

L0anS" (HF280304) .. .ceiieiiiieciie ettt te ettt e b e e aeeeraaeseaeenneann 07/11/08
iv. [(DICPEEEN o BEQIGE A uthority of Reserve Banks to Issue

Guarantees on Behalf of Depository Institutions” (Draft) (#232613)............ 08/27/99
v. 63 Federal Register 65693, “Federal Home Loan Bank Standby Letters of

Credit (12 C.F.R. §§ 938, 943) (F100T11) coeoivieeeieieeieeeeeeeee e 11/30/98
vi. QIR o BEEGIAN RE!/authority to acquire a firm under incidental

POWETS” (H75589) .ot 09/26/90

These opinions are primarily about incidental lending powers of Federal Reserve
Banks, and become very important in 2008. Lenders often receive equity kickers to
compensate for risk. FRBNY (or maybe Treasury) received something akin to an equity
kicker in the AIG loan, but the scope of this power is still uncertain, especially whether the
National Bank Act restrictions on equity kickers apply to Reserve Banks. (The July
memo asserts that they do not.) Lenders sometimes employ guarantees
appurtenant to financial transactions, and often employ guarantees in workout contexts.
The (CEBIGN memo. the October [{RXCG memo, and the [RGBk raft memo all
explore the limits to the guarantee power.
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Neither the equity kicker nor the guarantee issue has been resolved by Dodd-
Frank, since the Federal Reserve issued no guarantees pursuant to Section 13(3) and
arguably did not accept an equity kicker from AIG. Therefore, these opinions are still
live—applicable to future emergency lending.

It is worth noting that Board Legal has so far rejected these FRBNY positions on
guarantees, but it has not articulated any specific disagreements with FRBNY’s legal
reasoning.

4. Asset Purchase Authority

I ZB zm(b) (M to Legal Files, “Analysis of the Legal Authority for the
Bear Stearns Transaction” (HF205951) .. iiiiiiiieieieeeeeiieeieeee e eeeeaees 04/16/08
ii. (b) (6) (b) (6) B (b) (6)
to Board of Governors, “The authority of the Federal Reserve to
provide an extension of credit in connection with the acquisition by JP Morgan
Chase of Bear Stearns” (F281545) ..uuuuuuiiuieiiiiieeiiiiieiiirinreenrrrnneesarennnesnnnnees 04/02/08
iii. (b) (6) l (b) (6) (b) (6)

o Board of Governors, “The authority of the Federal Reserve to
provide an extension of credit to Bear Stearns through JP Morgan Chase”

H2BLSA5) ittt et et e e e r e e e e e ereeeseneenneene 04/02/08
iv. mto Legal Files, “FRBNY Powers to Enter Into Nonrecourse
Lending Transactions™ (F264279) ...t er et e e e e aaee e aeaas 03/14/08
v. [ IEICIEEESCIEOION Non-recourse Lending Under Section

13(3) of the Federal Reserve Act” (H#221636).....c.coovuuuueeeeeeeeeeeeeeeeeeeeeeenenens 07/30/07
Vi. OIEGIGN o Legal Files, “Section 14(b)(1) Municipal Securities”

(EOSOA8) e eeeieie et e et ae e e enaa e e e sate e e e nrae e e e e snreeaeetaeaeenaraneaeaann 09/01/00
Vii. (b) (6) (6) (XN “Options on Repurchase Agreements”

2R L S TR 08/10/99
viil (SIRBIBM (0 Legal Files, “Nonrecourse Lending under Section 10B

of the Federal Reserve Act”™ (#49514) ......ooooieeoee e, 07/29/97
ix. “Reserve Bank purchase of agency

obligation Section 14(b)(2)” (#I8980) .....ovviiiiiiiiiiiiiiceeeee e 02/17/89

The opinions collected here divide into two categories: old and new. The newer
opinions (post-2000) are historically important, as they were the underpinnings for many
of the 2008-09 facilities that relied on Section 13(3) of the Federal Reserve Act to
purchase assets. (The fulcrum of the Board’s opinions was that Section 13(3) discounting
directly authorized asset purchases; FRBNY placed more reliance on Section 13(3)
nonrecourse lending authority.) However, since the Federal Reserve’s Section 13(3)
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facilities were directly ratified by Dodd-Frank, the legal reasoning employed by these
opinions is now mostly of historical significance.

The older memos (and the [JJiJJj memo, which supplements the 1997
memo) do not depend on Section 13(3), and therefore remain independently useful. The
1997 nonrecourse lending memo is particularly useful. It is limited in scope to Section
10B of the Federal Reserve Act, which was not subjected to the limitations on asset
purchases imposed by Section 13(3) by the Dodd-Frank Act. draft memo
(#221636) explores extending the conclusion of the 1997 memo to Section 13(3) of the
Federal Reserve Act, but it never became a formal opinion.

5. Gold Lending and Foreign Exchange Powers

LY

i IROYEM 0 Legal Files, “Power to Transact with CLS Bank”

(H335730) ettt e re e et ee e e eee 10/06/11
ii. (b) (6) (b) (6) ‘Providing Dollar

Liquidity to Foreign Central Bank Customers™(#109977).....cccocvvviiiniieens 02/27/06
iii. mto Legal Files, “Authority of FRBNY to Engage in Repo

Transactions with Foreign Currency Reserves™ (#161058) ....ccccovveeeiiiinnnnnn. 01/24/06
iv. 0 Distribution List, “Statutory Analysis: Overnight Cash

Balance at Foreign Euro Triparty Repo Custodian” (#131222) .......cccveee. 09/09/05
V. “Treasury: Money Employed Account for DM

REPOS™ (H#283633) ..eiiiiiiiiiiiiiiiiii et e 05/16/96
Vi b)) (HOIQEY “Cable transfers/foreign exchange and

Section 14 of the Federal Reserve Act” (#204884).....uouuueueeieeeieiieeiiieeeeeeeeens 01/30/91
vii. “Legal Basis for Foreign Currency Operations” (#278193) (Draft from

Board Staff)........ .o s oroostrssonssstnsnststastssssasssassusasssassasssninares 12/13/89
viii (b) ( (b) (6) to_ “Legal Authority for Foreign Exchange
Operations” (F211504) ... 12/07/89

iX. ICERACHNECIGY < National Bank of Kuwait/Request for Foreign

Exchange Clearing Facility” (#98995).........ccccoiiiiiiiiiiiieiieccicereee e 09/18/90
X. o m “Authorization to invest foreign currency
funds” (#212905) (March 3, 1986)
xito (b) (6) “Section 2(a) of the

Gold Reserve Act of 1934” (#98997)......... e 02/04/83
i, b)(B)®))OE  b)6) 8
“Gold Loans” (F189493) ... et e e eaaar e e e e naeee e s 04/19/76

Superficially, there does not seem to be much of a common thread among the gold
lending and foreign exchange powers of a Reserve Bank. However, the gold lending and
foreign exchange powers of a Reserve Bank are closely entwined. In the days of the gold
standard, international transactions among different currencies (‘“‘cable transfers”) were
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ultimately settled in gold. And the power to engage in foreign exchange transactions
presupposes a power to borrow foreign exchange: the topic of several of these
memoranda. Although the ®)(b) (6) and Board Staff opinions
are purely domestic in scope, they can be conveniently placed with these other opinions.

Of the foreign exchange opinions, the [{EXEI and QIS memoranda are
the most significant. They give a reasonable basis for analyzing Reserve Banks’ swaps

power, which is commonly exercised. Other swaps memoranda are included for historical
interest, including the mand KQRnemoranda.

The Federal Reserve Act clearly authorizes gold loans, although they have not
been recently contemplated. The memoranda here explore the limits of this power, the
most significant of which come from the Gold Reserve Act of 1934. The conclusion of
these memoranda is that gold lending—if ever desired—probably requires a Treasury
license as a practical matter, or a Treasury interpretation that the Gold Reserve Act is no
longer in force, or some form of Treasury approval.

The opinion is partially obsolete, since the CLS Bank has eliminated FX
settlement risk, at least for CLS Bank currencies. However, this memorandum contains
one very interesting conclusion: that Reserve Banks have the power to take special
deposits.

6. Access to Federal Reserve Services

i. (b) (6) 0 (b) (6) OEROION  Federal Reserve

Bank Powers to Provide Overdraft Capacity to Broker-Dealers” (#315862) 10/09/02

ii. OIMEOIOM 0 Legal Files, “Is the Power to Establish an

Account Incidental to Section 13(3) Lending Authority?” (Draft) (#40899) 05/15/98

it (b) (6) to XM ‘Foreign bank branch and agency discount

WiINdOw access” (HO8080) ... ... 01/02/96

iv. (b) (6) () (b) (6) to IMEOXEME ‘Federal Reserve
Bank Powers to Provide Nonbank Dealers with Government Securities

V. DICEECIGM Authority of the FDIC to Open Receivership

Clearance Serices” (O8O0 L) ittt e e e e e e e e e aa e es 05/04/95

Accounts at a Federal Reserve Bank,” (#224718) ...cvvuveeeioeieeeeeeeeeeeeeeeeeees 04/14/88

Vi,
vil.

to (b) (6) “Authority of Treasury Department to

i mo (b) (6) “Reimbursement from the Treasury for
15Cal AZENCY SETVICES (H1445760) .unveeeieeeieieeeeceeee e 08/28/86

Indemnify Bank™ (#144522)..........ooiniiiicine e 03/26/82
viii. (b) (' (b) (6) BTN (b) (6) tom “Reimbursement to
this Bank for fiscal agency activities performed at the direction of the
Treasury”™ (H1A442T) i 03/28/80
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. 5X6) to lAOKGI <Legal Authority of Reserve Bank to
Permit Reserve Account Overdrafts”™ (#105569) .....vmeuieeeeeeereeeeeeeereeeeeeene 01/15/80

b) (6) b) ( (b) (6) to [lBOXBN <Government unlimited
liability to a Federal Reserve Bank™ (#125478) ..c...coviiiieciieiieeieeee e 06/13/75

Many of these opinions were supplanted, in effect, by the events of 2008 and 2009
and the re-enactment of Section 13(3) that ratified most Federal Reserve actions taken
during this period. Other opinions are the basis for standard Reserve Bank powers that
are unquestioned today, especially those related to overdrafts and fiscal agency. The main
utility of these opinions is therefore in their historic value.

The PC Docs reference to the (b) (6) memo is to a folder that contains
several other older memos, as well as the memo. I do not separately list them
here.

7. Borrowing and Miscellaneous Powers

DIRCYEN (0 Legal Files, “Does Dodd-Frank Section 806(b) Grant
Takeout Lending Authority?” (#333443) ... usssasasssatsssssssasases 08/20/11

i

ii.
iii. (XM XGMto [egal Files,

“Power of Reserve Banks to Purchase Fed Funds™ (#265221).....ccoeeveiicnnnn. 04/15/08
iv. (b) (6) ) (b)(6) “Authority of Reserve Banks to borrow funds

denominated a oreien currency”’ (H#98994) ... o 05/24/96
V. (b) ( (b) (6)") “Power of a Federal Reserve Bank

to Serve as the Receiver in an Edge Corporation Insolvency” (#98990) ....... 04/17/95

These opinions could not be put anywhere else. The first one parses the language of
Dodd-Frank, to ascertain whether the proceeds of a loan to a designated financial market
utility (“DFMU™) could take out prior creditors, notwithstanding Dodd-Frank’s requirement
that the borrower not have access to adequate credit. This opinion is relevant to Section
13(3) lending, which has a similar requirement.

The second through fourth opinions related to a Reserve Bank’s power to borrow.
The opinion is the most careful of the three. It, and
the Board staff opinion (which remained in draft), were drafted in a peculiar context:
Reserve Banks wanted to borrow money in order to pay interest on its liabilities. This
context is obsolete for the time being. Reserve Banks obtained the statutory power to pay
interest on reserves, and therefore do not need to borrow on the Fed Funds market or

otherwise. However,[AQNis probably the best overall opinion on the borrowing power
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of Reserve Banks. This power underlies a number of the international powers opinions, as
does the KSUASY opinion.

The elaborate reasoning of this Edge Corporation opinion is probably obsolete, in light
of modern incidental powers analysis, especially the VALIC case. (NationsBank of North
Carolina, N.A. v. Variable Annuity Life Insurance Co., 513 U.S. 251 (1995).) But the
conclusion is still a valid one.

8. Statutory Interpretation Techniques
i, (b) (6) to Legal Files, “Legislative Reenactment and Section 13(3)”
(H335500) .00ttt e s s a e 10/26/11
i. [ECIERIGN o Legal Files, “Applicability of Title 8 of Dodd-Frank to
Foreign Financial Market Utilities” (#328979) (Draft)........cocoevevvvrenrrnnnne 03/25/11
iii. Mto Legal Files, “Notes on Federal Reserve Banks’
Incidental Lendm Powers—Notably Securities Lending” (#232538)........... 12/24/07
iv. “Why a Reserve Bank Can Deal in Mortgage and
Commercial Paper” (H232310) i ceiiciieiececeiee et e e 08/24/07

Although most of these memoranda seek to establish some legal point or another,
they are better viewed as exemplars of statutory interpretation techniques. The SIS
memo is particularly significant, since the history of the Federal Reserve Act is one of
administrative interpretations followed by Congressional tinkering. (KGR as
not admitted to the bar as of October 2011, so this memorandum cannot be taken as legal
advice.) The legislative reenactment doctrine holds that the subsequent Congressional
tinkering is generally a ratification of the administrative interpretation. This is particularly
useful, as some of the administrative interpretations of the Federal Reserve Act (notably
foreign exchange powers) were made using techniques of statutory construction that are
disfavored today, such as gleaning a meaning from legislative history that appears
unsupported by the text of the statute. Tt is also the most straightforward basis for the
argument that the Dodd-Frank Act was Congressional approval of most Federal Reserve
constructions of Section 13(3) of the Federal Reserve Act.

The March, 2011 memorandum is a discussion of the extraterritorial scope of
some Federal Reserve lending powers. It incorporates a detailed analysis of Morrison v.
Nat’l Australia Bank, Ltd., __U.S. __, 130 S.Ct. 2869 (2010); the Supreme Court’s latest
word on interpreting the extraterritorial scope of Congressional statutes.

The December, 2007 memorandum is a close analysis of NationsBank of North
Carolina, N.A. v. Variable Annuity Life Insurance Co., 513 U.S. 251 (1995) (“VALIC”),
as it applies to the Federal Reserve Act. This analysis is a bone of contention between the
legal departments of the Board and FRBNY. Board lawyers do not believe that VALIC

Introductory Section v 5.0, June 3, 2014 Page 42

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487596

PTX-651 Page 46 of 84



DOOMSDAY BOOK—Internal FR

applies to the Federal Reserve Act at all, and instead prefer the narrow form of
incidentality analysis that applied to national banks in the prewar years. The December.
2007 memorandum takes a contrary position, and attempts to tailor VALIC analysis to the
very different structure of the Federal Reserve Act.

The August 2007 memo is an imaginative—but very preliminary—analysis of
Section 14 of the Federal Reserve Act,

B. Histor anlic
1. ®)y® ) (b) (6) “Federal Reserve Credit Initiatives
During the First Year of the Meltdown: August 2007 to Mid-2008" (#336726)

Status of Salomon Brothers, Inc, 1991-1992 (# 325151).cccoiviveinereicinnennens 10/04/10
iii. Compilation of Board of Governors financial crisis actions under Section
13(3), 13(13), and 23A/B of the Federal Reserve Act, the BHC Act, the FDI

Act, Regulation D, and other provisions of law (#324528) ......cccveniearecnnn. (9/29/10
iv. i@ﬁ- “Financial Crisis Manual” (#337857) .........vvorvvriovnnn 09/09
v. “Managing Financial Crisis: A Primer” (Principal author: (b) (6)

(FFLAOT0 L) cvereinns s esmsvneias e esssene s es s ess s enesaa ees e s snssnseseensesnseneen Fall, 2005
Vi “Chronology of Events at the Federal Reserve Bank of New
York After the World Trade Center Attack™ H#77924) ....ouvvmceimiirareierinasens 11/20/01
vii. “Legislative History of the Provisions of the
Federal Reserve Act Relating to the Discount Window and Open Market

Operations” (FOOA42) ......viiiiieiieeeeereirie e criaieeeeianeeeesneneessassnsaes sosnseesaees 03/ 2 1/00
viij. “The Origin of the Federal Reserve’s Discount Window”

(FOTB54) oottt e 05/29/97
QIROIEN to egal Files, “A Brief History of Repo Authority for

Federal Reserve Banks (F283034)....c.eueurreeieinnrensensensaaensesseseasesseseesessssees 05/23/96
x. FRBNY, “A Report on Drysdale and other Recent Problems of Firms Involved
in the Government Securities Market”™ (##199042) ... 09/15/82

Xi. (ONGIGN 1.ending Functions of the Federal Reserve Banks: A
HIStOTY” (F337421) «.eoeeoieiiniriaseiasasensasatonsonsassesssastnssssasesssniasossons ssbnsassasessonse 05/73

ix.

The Doomsday Book places very little emphasis on the appropriate role of the
Federal Reserve in emergency situations. Most of the documents focus on “how to.”
rather than “why.” The historical and policy memoranda included in this section are
therefore exceptional, and deserve special treatment. Many of these memoranda focus on
discrete crises from a Federal Reserve perspective: the Salomon crisis of the early 1990’s,
the World Trade Center attack, or the recent events of 2008-09. Other memoranda
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discuss broad swathes of time: e.g.. the pre-1970’s Federal Reserve. The [RSASMN memo
is the only one dedicated to crisis management.

1. First Year of the Meltdown

This is the first volume of a planned two-volume history of FRBNY’s response to
the events of 2007-09. % of the Research Function. is the principal

author. It is the result of a detailed combing through the archives, and oral ‘history of
participants. This volume is more than a detailed narrative. 1t is a significant compendium
of Federal Reserve documents, and refers to a number of entries in the Doomsday Book.

-

If the title is not already sufficiently descriptive—‘Federal Reserve Credit
Initiatives During the First Year of the Meltdown: August 2007 to Mid-2008"—the
authors provided us with a convenient statement of purpose. This document is a history
of the first four facilities established to deal with the crisis: the TAF, the TSLF, the PDCF,
and the single-tranche repo program. (Legal documentation for three of these programs is
elsewhere in the Doomsday Book.)

The target audience for this study is mid-level Federal Reserve officials ten or
twenty years hence, some of whom will undoubtedly be embroiled in their own
financial crises and who may wonder why the Federal Reserve chose to
introduce four new credit facilities during the first year of what we will call
“The Meltdown.” To the best of our knowledge, there is no comparable
narrative history of the Fed’s response to other crises, such as the collapse of
Franklin National Bank in 1974, the collapse of Continental Illinois National
Bank in 1984 or the implosion of Long-Term Capital Management in 1998.

The Doomsday Book contains nothing on these three crises. (See (b) (6)

The Failure of the Franklin National Bank: Challenge to the International Banking
System (1980); hitp:.//www.fdic.gov/bank/historical/managing/history2-04.pdf
(Continental Tllinois); Roger Lowenstein, When Genius Failed: the Rise and Fall of Long-
Term Capital Management (2000).)

However, the Doomsday Book does contain material on three other crises: the World
Trade Center attack, the Salomon Brothers crisis, and the Drysdale crisis. All are
discussed below. (The “Managing Financial Crises” document in this section contains a
fairly comprehensive list of pre-2001 crises, and some documentation on them.)

2. Salomon Brothers

Although these memoranda are listed in the order of their preparation, the
Salomon Brothers scandal is an old one, dating back to the early 1990°s. This
memorandum was written as part of the preparations for enlargement of the roster of
primary dealers in 2010. This memorandum presents a brief timeline of the scandal, and a
detailed history of the internal response of FRBNY to it, with an emphasis on Legal’s role.
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The Salomon scandal was very tricky legally, because FRBNY’s main formal power was
exclusion of Salomon as a primary dealer, which would have been an effective death
sentence. Many of the legal memos sought to cobble together intermediate legal powers
from common law materials. Another interesting aspect of the Salomon scandal was the
irrelevance of the Fed’s primary tools: its balance sheet and its supervisory power. The
Federal Reserve had no formal supervisory power over Salomon, and liquidity support
was irrelevant to the resolution of this crisis.

A much more detailed external history of the Salomon Brothers scandal may be
found in a public document: the “Joint Report on the Government Securities Market”
(jointly issued by Treasury, the SEC, and the Board. The Joint Report may be found on
the following URL:

http://www treasury.gov/resource-center/fin-mkts/Documents/gsr92rpt.pdf (last visited
November 2, 2011.)

3. Compilation of Board Actions

Although placed with historical works, this is a primary historical document. It is
a compilation of all {(or most) significant Board actions taken in connection with the
financial crisis, from July 13, 2008 to December 16, 2008. It therefore does not contain
authorizations for Bear Stearns, the PDCF (authorized March 16, 2008), TSLF
{authorized March 11, 2008), or TAF. It also does not seem to contain final approvals for
TALF facilities. It refers to various staff documents, but does not include them. Tt does,
however, include the text of all Board authorizations. Contents:

= Section 13(13) lending “authorization” with regard to Fannie Mae and Freddie

Mac. (The document is styled an *‘authorization” even though Section 13(13)

lending authority only requires consultation with the Board. 12 CF.R. §
¢ Broadening of eligible collateral for PDCF and TSLF to include anything

acceptable to primary dealers, plus Section 23A relief for interaffiliate lending 09/14/08
« Authorizing extension of Section 13(3) credit to AIG .....covvvnirivnicrererniesnnenns 09/16/08
« AMLF authorization with concomitant Section 23A relief (Boston)........e.vvee... 9/19/08
« Bank Holding Company formations for Morgan Stanley, Goldman Sachs and

Merrill Lynch with concomitant Section 13(3) lending authorization to UK

broker-dealer subsidiaries and US primary dealer subsidiaries .......occovvverinvrinnnens 9/21/08
*  Board approval of systemic risk exception for Wachovia .......cccecvviineinniinnne. . 9/28/08
« Discussion with regard to Wachovia and commercial paper, no action............. 10/03/08
¢ Board approval of DMLF facility (Atlanta, Chicago) (This approval was rescinded
by the Board on1 10/10/08)..c...couiemioreiinicresvmnssesinnsseinntveessesaesseesnerasesnsenes 10/03/08
+ Interim final rule (Regulation D) authorizing interest on Reserves................... 10/06/08
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*  Approval in principle Of CPEF .......ccooooiiiieee e 10/05/08
* Discussions on Wachovia, TAF, and DMLF, no action .............ccccceevveevvennnne. 10/06/08
* Section 23A waiver for unnamed bank..............cccciiii s 10/05/08
* Authorization for securities lending to AIG.........cccoiiiiiiiiiiniiiniiiice 10/06/08
* Acquisition by Mitsubishi-UFJ of 24.9 percent of Morgan Stanley.................. 10/06/08
o Approval Of CPEF ..o 10/07/08
* Approval of broad systemic risk exception for banking system.............cc.cc...... 10/13/08
¢ MMIFF QUthOTIZAtION ....etiiiiiece ettt ssene 10/13/08
* CPFF implementation 10/13/08

¢ Interim final rule enabling TARP money to be counted as Tier I capital.......... 13/13/08
e Easing terms on MMIFF ......cooiiii e eieae e e eanes 10/21/08
e Approving guarantees and financing to Citigroup........ccoevieeiiiiiiieeineeeieeenns [1/23/08
o Considering TALF. ...t seneeeas 11/23/08
¢ Concurring with NCUA that it could lend for other than liquidity purposes.....11/23/08
* Approving Liquidity support to Citigroup’s London broker-dealer.................. 11/23/08
¢ Approving new interest rate for TESETVES. . .ottt 12/16/08

4. Financial Crisis Manual

This document was prepared by the ji{QCKCIIaw firm, and is current as of
September 2009. The document, designed as client briefing material, is a potpourri of
topics. It discusses all governmental assistance programs, emphasizing Treasury’s
programs under the Emergency Economic Stabilization Act of 2008 (“EESA”) (often
informally called “TARP”, even though the Troubled Asset Relief Program was only one
program under this statute.) Although EESA is clearly the centerpiece of this document,
it also discusses the other agencies’ programs. The FDIC’s Temporary Liquidity
Guarantee Program (“TLGP”) gets a separate discussion, as does the Federal Reserve’s
Section 13(3) authority, and the programs under it: Bear Stearns, AIG, the TSLF, the
PDCEF, the CPFF, and the AMLF. ) It separately discusses the TALF program, which
used both TARP and Federal Reserve money.

This public document is rich with links and citations. It can be viewed as
complementary to the Garbade history, as well as the other public sources.

5. Managing Financial Crisis: A Primer
The title of this document is descriptive. It was prepared primarily by
ﬁ aimed at a general audience of junior bank officers. It contains valuable

historical data, as well as being a solid primer on crisis management pre-2008. It
contained very little on the need for market liquidity, which was the centerpiece of most of
the 2008-09 lending facilities. Instead, it focused on money liquidity, and other crisis
management tools: supervision, suasion, recourse lending, payment operations, and cross-
border transactions.
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It also contains a brief potted history of most financial crises between 1985 and
2001, with some lessons learned. The very significant financial crises of the 1970°s were
outside its scope: Herstatt, Continental Illinois, and Franklin National Bank. It also
omitted the financial crises that had little impact in the United States: BCCI, the UK
“secondary banking” crisis of 1973-75, the Scandinavian crisis of the early 1990’s. It
missed or decided to omit a few crises: at least the Askin Capital Management crisis of
1994, the Drysdale crisis of 1982, and the Mexican crises of 1982. The crises it discussed,
in chronological order:

The blackout of 1977

BoNY’s operational breakdown (1985)

The 1987 stock market crash

Drexel (1990)

Salomon (1991) (also discussed in a separate memo in this section)
The blackout of 2003 (discussed with 1977 blackout)

Mexico (1994) (there is no discussion of the earlier Mexican crisis)
Asia/Russia (1997-98)

LTCM (1998)

Y2K (1999-2000)

September 11, 2001 (also discussed in a separate memo in this section).

It also decided to omit the post-2001 events: Barings (early 1995), Enron (2001-02).
Although Barings resulted in a very nervous weekend, Enron was a dog that did not bark
in the night: a major financial participant whose abrupt insolvency did not create a
financial crisis. This pattern was seen repeatedly until 2007: Amaranth and Refco are
other examples from the decade.

Although this document would doubtless read very differently if prepared todays, it
is still a useful historical source and an excellent educational source.

6. Chronology of Events at the Federal Reserve Bank of New York after the
World Trade Center Attack

The title of this memorandum is fully descriptive. It begins with the morning of
September 11, 2001 and concludes with the full resumption of operations on September
24. Tt discusses all significant events: financial, operational, and humanitarian. This crisis,
perhaps uniquely among all of the financial crises, involved almost every sector of this
Bank, especially such traditional support functions as Building Services, Protection, and
Medical. (Food Services is not on this list, because it traditionally goes into crisis mode
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along with the line functions, such as Legal, Supervision, Markets, and the operational
functions.)

7. Legislative History of the Provisions of the Federal Reserve Act Relating
to the Discount Window and Open Market Operations

This memorandum should be viewed as a supplement to (b) (b) (6) e
Lending Functions of the Federal Reserve Banks: A History (1973). It contains
substantial additions to EGXCI work, particularly on open-market operations. post-
1973 events and the legislative history of the Federal Reserve Act. However, this
document, although current for its time (2000) is now mostly of historical and research
interest. It has been supplanted in large part by the events of 2008-09 and the Dodd-
Frank legislation of 2010.

8. Origin of the Federal Reserve's Discount Window

This memorandum is a brief history of the Discount Window before around 1970.
It is complementary to [EEXEM s book and the legislative history discussed above. The
memorandum builds on these more legal treatments, but primarily seeks to recreate the
intellectual currents that animated Congress when it created these powers, especially the
real bills doctrine. These ancient currents (or at least the ones that persisted) had
considerable force as late as 2008. The Dodd-Frank Act, especially with its revision of
Section 13(3) and its recognition of financial market utilities, may represent a conceptual
break with the past.

9. History of Repo Authority

This draft memorandum is what it purports to be: a brief history of the Federal
Reserve’s repo authority. The memo contains little more than a brief recapitulation of and
citations to primary sources: original Federal Reserve memos dating back to the 1920’s.
Unfortunately, the memo does not contain PC Docs references to these primary sources.
(PC Docs was not in place in 1996, the year this memo was written.) It would be useful
to track down the PC Docs references of these primary sources in a future version of the
Doomsday Book, and add them to the primary source collection.

The Federal Reserve’s current repo authority is unquestioned. However, the legal
history of this authority could be useful if there is a need to extend it.

10. Drysdale

This document is a production of the Federal Reserve Bank of New York, not just
the Legal Function. It describes the problems with the government securities dealers:
Drysdale, Comark, and Lombard-Wall. These cases are reminiscent of the more recent
MF Global insolvency: the intersection of financial intermediary insolvency with poor
operations and collateral practices. These 1982 insolvencies probably caused more market
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agitation than MF Global, even though MF Global was a larger firm that became insolvent
in a more troubled time. This is a good sign that legal contingency planning works: a
better legal regime that defines rights more precisely makes a real difference. The
Drysdale and related insolvencies gave rise to the Government Securities Act of 1986 and
the repo amendments to the Bankruptcy Code of 1984, and helped motivate the 1994
revision to UCC Article 8.

11. JWOAQM History of Federal Reserve Lending

This is probably the most important historical document in the collection: a piece
of original legal scholarship written by [ EQIEIRY the Board’s general counsel at
the time. It is an extensive legal history of Reserve Bank lending activities. It excludes
open-market and international transactions controlled by the FOMC, but is otherwise a
far-ranging inquiry into Reserve Bank powers, including repealed powers such as Section
13b lending or V-Loans, or such obscuranta as interdistrict discounts among Reserve
Banks, or bankers’ acceptance eligibility criteria.

The legal analysis is excellent and thorough and where necessary imaginative. The
policy analysis reflects conventional early 1970°s Federal Reserve public statements, and is
generally less useful than the legal analysis.

C. Operational Issues

The memoranda of the third volume discuss legal aspects of operational issues:
security interests, payments, and a miscellaneous subsection.

1. Security Interests

i (b) ( (b) (6) (b)(6) “The Fetishism of Physical
Collateral” (#3202092) ... e e e e aeae e s 06/03/10

ii. OINOICON to Legal Files, “Field Warehouses: An obsolete legal

CONCEPL”™ (H# 327234) it 01/22/10

iii. OIC) (I BDINGIGN 1 etter from Department of Education on

Student Loan Securities and FRBNY Security Interests” (#335843) ............ 12/30/08
iv. (ONCYEGM 0 Legal Files, “Self-Help and Sovereign Immunity: There is

no FSTA Tmmunity for Setoff and Nonjudicial Dispositions of Security

I TESES ettt ettt ettt et e e n e et e e e et e e ane e e eereaesanneeenne s 08/07/07
V. “Evaluation of Excess Treasury

Collateral Procedures™ (FO7570) ......uuiuuierieiieieieee e seeseseeeseaesee e esseanses 11/21/03
vi. EOQXE) ( (b) (6) “In-Transit Securities” (#86794)......... 08/26/02
vii. (b) ( (b)(B) ©) (b)(6) “On Lending to a Debtor who Has

Previously Executed a Negative Pledge Agreement with a Creditor” (#45932)03/25/99
viii “All-Assets Pledge Risk Assessment”

(FATSO0T) ettt e e e et e et e et e e s bt e e s reaesann e ennees 03/04/99
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N AN

IX. (b) (6) () (6) (b) (6) (b) (6)
“Review of the Proposal to Offer the Single-Account Structure to Foreign
Banks™ (F99000) L...ooviiiiiiiiiiiiiiiiieeie e 01/30/97

/N

X, (b) (6) (b) ( (b) () (b) (6) “Mutual

Funds Internal & External Borrowing Capacity” (#99001) ......cccovveveinvieennen. 09/27/96
“The Authority of Investment Companies and

the STPC to Borrow and to Pledge Assets” (#99002) ......ccocvveevveveereerieennens 05/09/96
Xii. “Mutual Insurance Company’s ability to

pledge its assets to secure a loan™ (#99003) .......coooieiiiiiiiii e 03/04/91

Xi.

The memoranda here deal with various technical aspects of obtaining and
perfecting security interests. There are few technical memoranda on UCC Article 9 per
se. The memoranda of the last century are largely inapplicable, having been supplanted by
Revised Article 9, promulgated in 1999 and eftective July 1, 2001. In this decade,
Reserve Bank attorneys have produced few formal Article 9 memoranda. Therefore, the
Doomsday Book does not provide much help in straight Article 9 issues, and there is no

adeguate substitute for consulting an Article 9 attorney: ISSGRGC) (b) (6)
or (b) (6) OICE 2nd BEROLNN e knowledgeable

about many operational details. However, a few old memoranda (and two recent ones)
may be useful.

The (GG memorandum is probably the most useful one. It
highlights some problems with the enforcement of interstate security interests: a problem
inherent in the competing laws of fifty states. For foreign branches (and possibly state-
chartered branches), it is uncertain whether security interests will be enforced if the bank
liability is in one state but the property securing the liability is in another. The
Mand [RAB)nemoranda highlight a significant problem: not all entities have
unlimited power to pledge collateral. The first two memoranda arose out of a proposal
from other Reserve Banks to take physical possession of collateral. These memoranda
outline the risks of possession (or the virtual possession of field warehousing).

None of these memoranda discuss a very significant problem: property outside the
scope of UCC Article 9. Most domestic property is within the scope of Article 9 (apart
from realty), and we believe that we understand the law of securities in foreign
depositories. However, some domestic property—particularly the obligations of
governments—is not covered by UCC Article 9. In some cases (i.e.., ExXImBank or
Department of Education guarantees), we have obtained letters from the general counsel’s
office that provide comfort. But we have no such comfort for other collateral, including
things like Small Business Administration-backed collateral that is routinely accepted at
the Discount Window.
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2. Payments

LY

DIRBYCN (0 Legal Files, Draft “Special Deposits” (#75118).......... 07/25/01
(b) (6) (6) (b) (6) “Will a ‘Tested Fax Arrangement’ he
deemed a ‘Commercially Reasonable Security Procedure’ under UCC Article

1.
ii.

iv. (b) (6) (b) ( (b) (6) (b (b) (6) (Y Overnight
Payments and Credits While Accounting System is Shut Down” (#50507) ...05/16/97

Because the Doomsday Book focuses on the Bank’s emergency powers, it seldom
discusses the Bank’s payment business—usually a routine operational matter. However,
many exercises of the Bank’s emergency powers involve payments, sometimes in
unconventional manners. Unconventional payments—especially those to or routed
through a party of weak solvency—create (or accentuate) unconventional legal risks of

payments.

The 1997 “overnight payments” memorandum is particularly noteworthy. It is not
primarily a risk analysis. Instead, it is intended to be read by and reassure emergency
counterparties of the Bank. The intended recipient of this memorandum is a counterparty
of this Bank, who needs assurance that this Bank can bind itself to a payment order, even
if the Bank’s accounting system is shut down. Therefore, this memorandum reads more
like a powers opinion than an advisory memorandum. However, it does not so much
articulate a corporate power of the Bank, as it assures a counterparty that certain acts by
this Bank will create a binding obligation of the Bank.

Also worth noting is the draft memorandum discussing special deposits. A
Reserve Bank probably has the power to accept special deposits: something discussed by
one of the powers opinions. “National Bank of
Kuwait/Request for Foreign Exchange Clearing Facility” (#98995) (September 18, 1990).
A special deposit can be useful whenever an escrow is desired, or when a non-
documentary analogue to a letter of credit is needed. (See the powers opinion: 63 Federal

Register 65693, discussing a Federal Home I.oan Bank’s power to issue letters of credit.
See also 12 C.F.R. §§ 938, 943.)

3. Miscellaneous

i DIECIOEECEOIGY Risk Analysis of Section 13(3)
Lending” (#232613) oot s e e e A oA o 08/10/99
i (b) (b) (b) (6) (b) (6) “Minimum Documentation
Recommendation for Emergency Lending to DIS” (#51955) ccovvviiiiiiiiinianns 05/07/99
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F_N AN

i 06 (b)) (bj (6) (b) (6)

(DX ORI (OXOMM “December 31, 1999 Holiday Project: Summary
of Relevant Holiday Laws™ (#99009) ........oooiiiiiiiiiiiiiienie et 10/09/97

This section contains three memoranda that could not be classified elsewhere. The

[\ 2\

(XM memorandum is a general risk analysis of emergency lending to debtors with
whom this Bank is not familiar. The [{GIROION memorandum discusses minimum
documentation for emergency lending. The [{JHEY] memorandum—prepared as an early
part of this Bank’s Y2K project—discusses bank holiday laws, and remains particularly
useful. It was a main source, for example, on a recent emergency bank holiday memo filed
elsewhere in the Doomsday Book.

B Governmental Authority to Close Financial Institutions™ (#199023) (January
22,2007).

D. Bankruptcy and Insolvency Law Issues

These memoranda are variations on a theme: the legal risks of lending to firms
that are or subsequently become insolvent. These risks vary with the insolvency law
applicable to insolvent firms. The Bankruptcy Code—which is applicable to ordinary
nonfinancial firms as well as securities brokers and commodities merchants—probably
poses the greatest lending risk, with its automatic stay, elaborate avoidance scheme, and
risk of equitable subordination. OLA is similar. In contrast, New York Banking Law is
relatively safe to secured lenders, as is the FDI Act.

These memoranda are no substitute for contemporaneous legal advice. The legal
risks of lending begin with pre-lending deliberations, and persist through the lending
process, subsequent workout efforts, the declaration of insolvency, and the subsequent
insolvency proceeding. Affiliates of the debtor may have claims against the creditor.

Most of these risks are very fact-specific, and the law remains in perpetual flux. Social
attitudes continually oscillate between debtors and creditors, and common law courts will
continually resurrect old doctrines and suppress newer ones. Statutory law changes are no
less frequent.

1. Core Insolvency Law
Wl (b) (6) (b)(6) (b)(6) 3 (b)(6) (b) (6)
“Analysis of the ‘Chapter 14° SIFI Insolvency Proposal (#333984) .............. 09/13/11

i. EOIQMMYOYEM o Legal Files, “Section 718 of the Financial Services

Regulatory Relief Act of 2006 and the Discount Window™ (#192061).......... 12/04/06
ii. QIQNOIG! “Requirements to Lift an Automatic
Stay in an Insolvency Proceeding” (#57755) ..cooioiiiiiiiiiiiiecieeeececeie e 12/24/99

iv. IONOHQEGCIGIE FCM Bankruptcy Regime” (#46583) ............... 12/07/98
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~

V. (b) (6) " (b) (6) (b) ()
“Options Regarding Closure of Edge Corporation” (#99011) ......... 07/28/94

As with security interests, there are comparatively few memoranda on core
insolvency law—it is presumably part of attorneys’ toolkit and does not need
memorialization. Nevertheless, some of these memoranda may be useful. The [{GJ

memorandum, for example, was a useful reference source during the MF Global
insolvency.

The FQIGMmemorandum is the closest thing to an analysis of the new Dodd-
Frank “Orderly Liquidation Authority” (“OLA.”) Since OLA is a work in progress and
many attorneys are aware of it, there is no need yet for extensive written analysis here.
Many of the QI memoranda (below) contain useful exegeses of core insolvency
law, although other sources such as Colliers on Bankruptcy may be more generally useful.

2. Avoidances
L TTTREREEREEECIGE . oidances in Insolvency”

(138384 ettt ettt ee e e e e e e e e e te et sa e e beesaeesaeenteeneennan 10/07/05
i & to & (NI ezl Risks

of Extraordinary Payments™ (#50500)........ccccoeviiiiiiiiiiiininiieneeeeeeerene e 05/16/97

iii. (b) (6) & (b)((b)(6) i (b)(6) R (b)(6)

“Preferences” (FOO014) ...t ananas 08/24/77
iv. (b) (6) to IEEIXGN “The law of preferences and fraudulent
conveyances in New YOrk™ (#O9015) ... e 03/13/78

Avoidance liability is a particularly salient problem in emergency lending, especially
fraudulent conveyance liability for lending involving more than one entity in an affiliated
group. A substantial amount of the collateral taken in 2008-09 came from bank affiliates,
so fraudulent conveyance risk was constantly salient. As a general matter, the (X!
memoranda are superior to these in-house memoranda, being more recent.

3. (XM \emoranda

i to Interested Parties, “Fraudulent Conveyance Exposure to
Insiders Under New York and Delaware Law” (# 335409) ........................ 07/02/09
i t and IRNCICI W
constitutes “New Value” under 11 U.S.C. 547(c)(1) and (c)(4)?” (Draft)
(HBTTAO0)......ceeee e e e e 06/16/09

ii. (b) (6) to (b) (6) QIO & (b) (6) “What
constitutes a ‘contemporaneous exchange’ under 11 U.S.C. § 547(c)(1)?”
(Draft) (F3TT40T) oeooeiiieeie et eae e eere e e e enae 06/10/09
iv. (b) (6) (b) (6) & (b) (6) g (b) (6)
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(YR “‘Defending Preference Actions: Hypothetical Chapter 7 and Ordinary

Course of BUSINESS™ (H#311408) ...oeeeeieieeeeeeeieee e e eee e anaeaee s 05/27/09
v. to Interested Parties. “Equitable Subordination (Including

‘Insider” Status)” (F31L1470) ... e e e e e annaees 03/25/09
Vi, to Interested Parties, “Lender Liability” (#311471) ........cc...... 03/25/09

These memoranda are the product of junior associates at the [JJJEJEI firm.
They were prepared in connection with the workout of AIG. Most of these memoranda
address problems in preferences and the law of fraudulent conveyances. Some of these
memoranda (e.g., the memorandum) contain little more than a rehash of Collier’s;
others are detailed and useful explorations of specific legal questions.

E. International Issues
i.  Anonymous, “Foreign Bank USD Liquidity”™ (#335561)...ceuveieieiiiiiiiiieeeee. 10/07

ii. (b) (6) (b) (b) (6) g&@  (b) (6) “Notes on the Prospect

of a creditors’ standstill” (Draft) (#100594) 12/16/97

ii. [{QECH N (b) (6) (b) (6) (b) ( (b) (6)

“Foreign Bank Default—Response” (Draft) (#40829).....cccccovveiivvieiiinens 12/15/97

iv. (b) (6) to ICIC) I “Immunity of the BIS” (#100656).......... 03/14/97
v. Letter from DIKCICN - IIECICEE o Closing of

Branches and Standby Letters of Credit (#99016) ......coovviiiiiiiiiiiiiiiiieieaeee 01/09/97
vi. (b) 6) [ “Vulnerability

of The Bank to suit because of assets abroad” (#99017)..cccovvveveieveeiieeeeennnne 10/27/92

This section was introduced in Version 3.1 of the Doomsday Book. Broadly
speaking, this Bank has two kinds of international roles: a narrower banking role and a
broader role concerning international debt crises. The international banking role is
operationally similar in many ways to the domestic banking role, although it presents many
unique legal issues. But in international crises, the Federal Reserve’s operational role
becomes far more complex than banking. Most of the memoranda in this section are drafts
written during the Korean crisis of late 1997 and early 1998. later sanitized
some of the drafts in May 1998.

The letter to (b) (6) outlines a common issue in branch closings: long-lived
liabilities booked in the United States, usually standby letters of credit. If the branch that
issues such liabilities ceases to exist because it is closed, what happens to the obligation? The
answer is legally uncertain. It may disappear completely; it may spring to the head office; or it
may persist. This letter proposed a solution that private parties could incorporate in their
agreements. InaJune 1997 meeting, the Standby Practices Working Group declined to take
up the suggestions in this letter, because the financial institutions that they represented would

Introductory Section v 5.0, June 3, 2014 Page 54

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487608

PTX-651 Page 58 of 84



DOOMSDAY BOOK—Internal FR

probably not accept the suggestions. Foreign branch standby letter of credit liabilities will
therefore remain a problem in the case of a branch closing.

QXM memorandum outlines an international operational problem: risk to this
Bank from foreign attachments. The work behind this memorandum has been thoroughly
updated using foreign counsel opinions
(The problem jurisdictions seem to include Japan, Hong Kong and Argentina.) This problem
is also discussed in other memoranda, e.g.: (b) (6) to IOQIOEE “Assets of non-
New York branches as collateral” (Jan. 8, 1993); (b) (6) to IOXCON “Sakura
Bank—Proposal to pledge book-entry securities owned by head office at discount window”
(Sept. 22, 1995); BDIEOIAN to “Discount Window Collateral—Foreign
Situated and Foreign Booked (Jan. 10, 1997). These memoranda are not included in the
Doomsday Book because the [[@J memorandum adequately frames the problem, and these
other memoranda deal with ordinary operational concerns of the Bank.

F. Regulatory and Enforcement Issues

i. (b) (6) & (b) (b) (6) gt  (b) (6)

“Governmental Authority to Close Financial Institutions” (#199023) ........... 01/22/07
ii. Memorandum to from “The Legal
Consequences of a Money Laundering Conviction for a Financial Institution”
(HTOL02) et e e e 02/09/01
iii. Memorandum from Enforcement Workgroup to and
“Enforcement authority under Gramm-Leach-Bliley” (#59950) ...04/25/00

iv. Memorandum from (b) (6) and (@) to (b) (6)

. “Impact of a Criminal Conviction on a State Member Bank™ (#59623) ....03/13/00

v. Memorandum from (b) () to (b) (6) and

(b) (6) “Disqualification Provisions Triggered by Conviction of a
Financial Institution™ (#48854) ... ..o 02/05/99

This section contains a number of memoranda on regulatory and enforcement issues.
One memorandum discusses federal authority to close financial firms. Most of the others
discuss the consequences of a legal crisis: usually the legal impact of a criminal conviction on
the operations of a financial institution. This impact can be wide-ranging. Without mitigation
(which is often available), a conviction can amount to a death sentence on many activities of a
financial institution.

This section might be deleted in subsequent versions of the Doomsday Book.
Generally, enforcement is not associated with financial crisis. Although Bankers Trust is
precedent to the contrary, the crisis never came to fruition, and the legal regime was
somewhat different back then. The only purely regulatory memorandum in this section has
been supplanted, to a significant extent, by the Dodd-Frank legislation.
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G. Historical Collection of Primary Documents

i. and to Board of Governors,
“Potential Request of the Federal Reserve Bank of New York to Commence
Negotiations in Connection with the Proposed Refinancing of a Portion
of the Loans Extended to the United Mexican States by the U.S. Treasury

(H335556) weuriiuieiiieitiieee ettt bbb et e b s e erae e s 05/24/96
ii. Draft {QXE&EB Memo on Cable Transfers (F278103) coovvvveeeeiiieiieeiieeeeeeeeeeeeenn, 07/20/89
iii. [OIR) to “Payment of interest on required reserves and

reduction in reserve requirements” (F219614)......ccccooviiiveiieeeierereie e 04/08/88
iv. JRIGHN I to Legal Files, “Foreign exchange transactions for Federal

Deposit Insurance Corporation (#211766) .......cccveiiiiiiiiiiiiiiiieieieeeeee 11/04/87
v. & (b) (6) to “The Federal Reserve
Bank of New York’s ability to deal in forward foreign exchange transactions”

(HB12840) oot et et eneeenan 11/21/87
Vi, to (b) (6) “Authority of Federal Reserve Banks to

Provide Liquidity Support to the BIS Through the Purchase of Gold”

(FH131810) (DIAft) ..o 01/10/83
vii. OICE to “Authority of Federal Reserve Banks to Provide
Liquidity Support to the BIS by Purchasing Gold” (#144417).......cccevneeenn. 12/24/82
il (o) (6) K “Legal Authority of Federal Reserve to engage
independently in foreign exchange transactions™ (#212904) ...........c.cccceee.. 09/14/81

ix. (b) (6) TR © “Interest Bearing

SDR Valued Deposits for the IMF” (#148825) ..o 04/03/81
X & IOION “Authority of Federal

Reserve Banks to lend Government securities to dealers” (#98982) ............. 01/29/80
xi. Legal Division to Board of Governors,

“Authority of Board to pay interest on required reserves of member banks”

(H2B2372) ettt et st e eeeee 06/19/78
Xii. & BIXGIG) to Untitled [on gold

transactions, specifically selling collateral on gold loans] (#131486)............. 03/18/76
xiii.“RND”, “Authority for Foreign Exchange Operations by the Federal

Reserve System”™ (Draft) (#212435) e 08/28/75

Xiv (b) (6) “Direct Extension of Emergency Credit to a
Nonmember Bank or Bank Holding Company on its Own Note” (#100588) 01/17/75
XV. (b) (6) to (b) (6) “Power of this Bank to pay interest on

deposits of foreign central banks and foreign states” (draft) (# 280627) ....... 10/29/74
xvi [ I to “Analysis of 31 U.S.C.A. Section 1023”
(H1449009).....e ettt a e seesaeeraeenreeneennnens 06/30/69
XVl to Federal Open Market Committee. “Legal considerations
regarding Federal Reserve participation in Treasury refunding operations

(H330002) ...t e et e e e e e e et tr e e e e e e e e nnaraaaeaeaeee e aans 06/12/68
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Xviii. (b) (6) and Memoranda on Foreign Exchange
Operations, in Hearings before the Committee on Banking and Currency,

Bretton Woods Agreement Act Amendments, 87th Cong. 2d Sess. 157

(FB3T7128) ettt s 02/27-28/62
xix OGN to BEOKCMM “Fxchange of Treasury Bills by Federal Reserve

Banks™” (H225541) oo et ae e 03/26/47
XX. to Letter on Treasury Exchange Privilege

(F283409) ..ot a e st e e e etae e e e e e e ane e e rneaeareaeennneeennes 01/22/37
xxi. Section 13(3) Historical Material (#200664) ...........ccoooieiiiiieeeeeeeeea 1932-1988

Some of these documents were very important (or even controversial!) in their
time, but now reflect well-established powers. (The 1962 memorandum is
particularly significant.) Other of these documents may have been less important, but still
may contain interesting legal arguments. Some of the powers opinions in other sections of
the Doomsday Book will probably be relegated to this historical collection in future
editions.

This collection of documents can be divided into several themes (with some
overlaps):
¢ Fiscal agency (Treasury or others): iv, ix, xv, xvi
e Foreign exchange and swaps: i, ii, iv-viii, xiii, xviii

¢ Gold lending: vi, vii, xii

e Interest on deposits: iii, xi, xv
¢ Section 13(3): xiv, xxi

e Securities lending: x

L

Treasury exchange: xvii, Xix, Xx

The Section 13(3) historical material (xxi) is all gathered in one PC Docs file, but
contains a wealth of material. A list is here:

¢ Original 1932 Section 13(3) application

e August 1932 Circular #1134 discussing Section 13(3)

¢ 1936 Circular letter to Reserve Bank Presidents and Chairmen describing
extension of and changes to Section 13(3) program.

¢ 1970 Board staff history of Section 13(3) (NB: it acknowledges conduit lending)

* June 3, 1970 Board staff memo by [ RECH to discussing
possibility of Section 13(3) lending to Penn Central. This memo interprets
“endorsed or otherwise secured to the satisfaction of the Federal Reserve bank™ to
mean that “the Reserve Bank must expect that the borrower’s obligation will be
fully liquidated in due course (although not necessarily the stated maturity), either
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from sources available to the borrower or by recourse to indorsements or collateral
security supporting its note.” The italicized “or” (not in original) is very
significant.

e July 10, 1970 FRBNY memo on Penn Central.

e July 27, 1970 FRBNY memo on Penn Central, contemplating conduit lending.

¢ December 1970 material on contingency planning for Section 13(3) and other
emergency loans. Includes thoughts like conduit lending, and participating loans
among Reserve Banks. This material seems to have been approved by the Board,
or at least senior Board staff.

¢ June 1971 document on participating loans among Reserve Banks.

¢ March 1972 document on participating loans among Reserve Banks.

¢ Undated draft loan agreement.

The references to conduit lending and “endorsed or otherwise secured” are both very
significant. The significance of conduit lending—back-to-back lending to one entity
through another—was discussed above with the Section 13(3) opinions. In 2008, Board
Staff had some problems construing the “endorsed or otherwise secured” language to
permit unrestricted acquisition of assets under Section 13(3). Although this seems to have
been obviated by the Dodd-Frank amendments to Section 13(3), it is worth knowing that
Board staft had fewer problems with this language back in 1970.
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APPENDIX - Revision History

This appendix contains a history of revisions to the Doomsday Book from Version
3.0 (October 24, 1997) to present. There may be no record of earlier versions. The
version decimal changes with each new edition of the Doomsday Book. The version
integer number changes when there is a significant change in the Doomsday Book.
Version 4.0 (May 13, 2004) accommodated Revised UCC Article 9, and the major
changes it wrought to Reserve Bank collateral practice. Version 5.0 is a response to the
events of 2008-09.

Version 4.1 (June 19, 2006, #151685) to 5.0

Deleted Legal Group Y2K Playbook Scenario Guidance Sheets:

Reason: These guidance sheets were prepared for the kind of skeleton legal
department in place over the weekend of Friday, December 31, 1999-Monday, January 3,
2000. They anticipated a limited operational scenario (power, machine, and computer
failures wrought by the Y2K programming glitches), and provided a detailed cookbook
response to each sub-scenario (e.g., “contact or [QICHN rcither of
whom are with the Bank any more.) Since it was only a skeleton staff, the sheets also
assumed that the matter would be handled by a lawyer unfamiliar with the task.

This has not typified any subsequent crisis, and is unlikely to typify any future
crisis. The Legal Function has much more depth and expertise now than it did in 1999,
and is likely to call for outside counsel, if required. Crises are very unlikely to fit prior

templates.

. Accounting Scenario Guidance Sheet — “Effect payments to books even though
Fedwire and/or the Integrated Accounting System are either closed or_inoperable?”

. ACH Scenario Guidance Sheet — “Any interruption of ACH capabilities”

. Automation Services Scenario Guidance Sheet — “Failure of critical hardware or
software during the event.”

. Bank Holiday Scenario Guidance Sheet — “Need to declare a bank holiday or effect
of declaring a bank holiday on the ability of a bank to conduct its functions”

. Computer SWIFT and Foreign Central Bank Scenario Guidance Sheet — “The
Bank is subject to a massive computer virus attack during the CDC.

. Contract Guidance 1 Scenario Guidance Sheet — “A need to quickly procure a

good or service: (1) because of a product or service failure, or (2) in order to
supplement an existing system.”

. Discount Window Scenario (A) Guidance Sheet — “Depository institution (“DI’”’)
without Funds Account Requests a Discount Window Loan (Assumes OC 10 docs
and collateral)”

. ELPICA Y2K Scenario Guidance Sheet — “Legal receives notice that a crime or
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other act raising supervisory issues is being or has been committed at an institution
that the Fed supervises.”

. Contracted Service Failure Scenario Guidance Sheet — “If there is a failure of a
good or service for which the Bank has an existing contract in place.”

. Fedwire YSK Scenario Guidance Sheet — “Fedwire unable to open at 12:30 a.m.
on Monday, 1/3/2000.”

. Fiscal Agency Scenario Guidance Sheet — “A fiscal principal fails to fund overdraft
caused by payment of principal or interest on its book-entry securities.”

. DI Lending Scenario Guidance Sheet — “Lending to Undercapitalized or Critically
Undercapitalized DI1.”

. DI Scenario Guidance Sheet — “Depository institution (“DI”’) without Funds
Account Requests a Discount Window Loan (Assumes OC 10 docs and
collateral)”

. Overdrafts Scenario Guidance Sheet — “Collateralizing Overdrafts of Institution
without Access to Discount Window.”

. Emergency Lending Scenario Guidance Sheet — “Emergency Lending — All Assets
Pledge”

. DTC Lending Scenario Guidance Sheet — “Lending to Depository Trust Company
(“DTC”).”

Deleted following memoranda:

. (b) (6) to IOICENE & IOXEM. Interest Rate on Credit Extensions to

IPCs” (Draft) (January 27, 1999) (#100589)
Reason: The historical information in this memorandum ceased to be interesting
in light of the fresh precedents set by the events of 2008-09.

. (b) (6) to (XM, “Y2K Emergency Lending to the Chicago Mercantile
Exchange” (#52746) (September 21, 1999)

. OIGEE tc BEOXOM. Y 2K Emergency Lending to the BOTCC” (#54260)
(September 21, 1999)

. to [IOIGIN and “CME. CBOT, and BOTCC

Emergency Powers” (#54905) (September 7, 1999)

Reason: Because of the Dodd-Frank Act and the subsequent clarification of
responsibilities, FRB-Chicago has responsibility for the Chicago-based financial markets
utilities under new statutory authority. Furthermore, these documents discuss the rules of
the clearing organizations in some detail, and are likely to be obsolete.

. (b) (6) & (b) (6) “Crisis Avoidance, Containment and

Control: A Report From the Financial Services Front™ (September 5, 2000)
Reason: This memorandum predated the World Trade Center crisis and the
events of 2008-2009. These newer events radically altered the rules of the game for crisis
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mana gement .

. to Legal Files, “Authority Under Section 10B of the Federal
Reserve Act to make advances to The Depository Trust Company” (#98977)
(October 8, 1997)

Reason: Although the conclusion of this memorandum remains good law, Section

806 of the Dodd-Frank Act contains a new statutory authority for lending to financial

market utilities such as the DTC. It is very unlikely that FRBNY would prefer Section

10B authority to Section 806 authority.

. DIECION o IOIGEE. 1 cnding to DTC—Taking Participants’ Security

Entitlements as Collateral Under the Code™ (Draft) (#69216) (March 2, 2001)
. to [l DTC - Power to Pledge Collateral” (#41561)

(July 7, 1998)

Reason: These memoranda were wrong in neglecting a security interest perfected
under UCC 9-309(10). Furthermore, as of the time of preparation of Version 5.0,
FRBNY is in the process of drafting a lending agreement to DTC.

. (b) (€ (b) (6) g4 (b) (6) EGH (b) (6) “Legislative History of Federal

Reserve discount authority under the third paragraph of Section 13 of the Federal

Reserve Act” (#98960) (January 25, 1977)

Reason: The legislative history was only marginally useful (a recounting of a
failed earlier attempt at legislation), and is pretty much irrelevant in light of Dodd-Frank
and precedent events. Also, this memo construed the pre-1991 version of Section 13(3),
$0 its main conclusion (a 90-day limit on lending tenor) was incorrect after 1991.

. (b) (6) to Legal Files, “All-Assets Agreement”(#100591) (July 10, 1990)

. Letter from (b) (6) to (b) (6) Esq. on all-assets security

agreement (#99006) August 15, 1990

Reason: The bulk of the letter and the memo on which it was based. was
concerned with the difficulties of perfection. These have gone away with the 2001
revision of UCC Article 9.

. to Legal Files, “Guarantees and Corporate Law™ (#70165)
(January 31, 2001)
Reason: The memo is legally trivial, and is not needed by any experienced
attorney.

. (IWOIGN to FBO Workgroup. “A Primer on the Liquidation of Collateral
(#96106) (November 24, 2003)
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. (b) (€ (b) (6) TS (WOXOR ‘Risks to a Secured Creditor of Being

Oversecured” (#99012) (March 24. 1987)

Reason: The piece is drafted as a primer for clients, and does not contain
any information that would be useful to an experienced attorney. In addition, if a Reserve
Bank were to liquidate collateral, it would almost certainly be employing outside
assistance. The [[GJE] piece discusses two issues: equitable subordination and lender
liability. The latter legal doctrine is currently in desuetude; the former is very unlikely to
bedevil a Reserve Bank.

. to Legal Files, “Whether a Temporary Perfected Security Interest
Lapses Upon Filing of Bankruptcy Petition” (#47512) (December 10, 1998)
Reason: Since the 2001 revisions to UCC Article 9, the Reserve Banks have

ceased to rely on temporary perfection on instruments, and instead perfect by filing.

. OIEGICN (0 HOIGM Considerations on Discount Window Lending to

Non-Banks Under Section 13(3)” (#98978) (May 15, 1996)

. to “Survey of Consequences to FRBNY in the event of a

counterparty’s insolvency” (#99010) (May 9, 1996)

& (b) (6) to IAIEGN ““Assessment of DIP Financing

Risks” (#98968) (November 13, 1991)

Reason: Since the events of 2008-09, these very basic memoranda have very little
utility. Experienced FRBNY attorneys and outside counsel are very aware of the issues
raised by these memoranda. Furthermore, much of the [(¥(8)] memorandum is no longer
true, because of subsequent revisions to the Bankruptcy Code.

. OIMOXON untitled (on judgment creditor executing against foreign party
account held indirectly with Federal Reserve Bank) (Draft) (#46174) (February 3,
1998)

Reason: The analysis of this memorandum has been superseded by the case law
developed in foreign central bank attachment cases.

. (b, (b)(6) (b) (6) “Effect of New York Superintendent Taking
Possession of a Foreign-Bank Branch” (Draft) (#100593) 12/17/97
Reason: This basic memorandum has very little utility.

. Document by (b) (6) and QOICEM Enforcement Actions Against

Banks and Thrifts™ (#84665) (January 1992)

Reason: This memorandum is ancient, and the subject-matter should be known to
any supervisory or enforcement attorneys at FRBNY.
. (b) (6) 4 (b) (6) to IMCIEIQ)] ¢1 al, “Controlling Creditor Liability”
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(#51540) (October 31, 1996)

Reason: This memorandum has been superseded by subsequent legal
developments that have muted the risk of lender liability. A more up-to-date treatment
may be found in (b) (6) to Interested Parties, “Lender Liability” (March 25, 2009)
(#311471), in the IEEGC)EE collection.

. Subcommittee on Discounts and Credits to Committee on Discounts and Credits,
“Review of the Question of Whether Reserve Banks Should Lend Only to Solvent
Institutions™ (#98999) (August 22, 1977)

Reason: The policy concerns of this memorandum have been supplanted by
statutory commands: both in Section 142 of FIRREA amending Section 10B and Title 11
of the Dodd-Frank Act, that amended Section 13(3). (For Section 142, see (X&)

B “FDICIA Section 142 — Discount Window Operations™ (April 17,

1992).)

Added following memoranda and documenis:

. (b) (6) and QICQN to (b) (6) “Authority to Pay

Interest to Primary Dealers on Cash Balances Held in Margin Accounts) (#336754)
(November __, 2011)

. &ERIGHN  Federal Reserve Credit Initiatives During the
First Year of the Meltdown: August 2007 to Mid-2008" (#336726) (October, 2011)

. (b) (6) to Legal Files, “Legislative Reenactment and Section 13(3)”
(#335560) (October 26, 2011)

(OIMOXON to [egal Files, “Power to Transact with CLS Bank™ (October 6,

2011) (#335736)

. to Legal Files, “DFMU Lending Authority: Repo and FX Swap”

(September 27, 2011) (#334866)

BINCICN ‘- EECICE SECICEN < SECICE s of

the ‘Chapter 14’ SIFI Insolvency Proposal” (#333984) (September 13, 2011)

. to Legal Files. “Does Dodd-Frank Section 806 Grant Takeout
Lending Authority?” (August 5, 2011) (#333443)

. to Legal Files, “Applicability of Title 8 of Dodd-Frank to Foreign
Financial Market Utilities” (#328979) (Draft) (March 25, 2011)

. &R © BCIGE Primary Dealer Status of
Salomon Brothers, Inc. 1991-1992 (# 325151) (October 4, 2010)

¢ OICEOION to (b) (6) “The Fetishism of Physical

Collateral” (June 3, 2010) (#320292)

. to Legal Files, “Field Warehouses: An obsolete legal concept”
(Jan. 22, 2010) (#327234)

. (b) (6) “Financial Crisis Manual” (September, 2009) (#337857)
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to Interested Parties, “Fraudulent Conveyance Exposure to Insiders

Under New York and Delaware Law™ (July 2, 2009) (# 335409)

. )6 [ B)©) | ()®6) Ed  (b)(6) NIRRT
“New Value” under 11 U.S.C. 547(c)(1) and (c)(4)?” (Draft) (June 16, 2009)
(#311466)

: DICEN - EECICEN EEICH < EECICEE o const-
tutes a “‘contemporaneous exchange” under 11 U.S.C. § 547(c)(1)?” (Draft) (June 10,
2009) (#311467)

‘ & IRIC to (b) (6)
“Defending Preference Actions: Hypothetical Chapter 7 and Ordinary Course of
Business” (May 27, 2009) (#311468)

. to Interested Parties, “Equitable Subordination (Including ‘Insider’

Status)” (March 25, 2009) (#311470)

(b) (6) to Interested Parties. “Lender Liability” (March 25, 2009) (#311471)

(b)6) KO “Letter from Department of Education on
Student Loan Securities and FRBNY Security Interests” (December 30, 2008)
(#335843)

. to Legal Files, “AIG Loan Restructuring—Reserve Bank Powers”
(Draft) (Oct. 21, 2008) (#286371)

IO < EECINGIGE o SECICE 5ok Authority
to Issue a Guarantee” (July 25, 2008) (#281797)

. (b) ( (b) (6) K (b) (6) “Equity Kickers and Reserve Bank

Loans” (July 11, 2008) (#280304)

& IEOION N ®6) |

(XE)] “Authority for the Federal Reserve to Purchase Fed Funds™ (#280160) (Draft,

June 6, 2008)

. [ ] to Legal Files, “Analysis of the Legal Authority for the Bear

Stearns Transaction” (#265951) (April 16, 2008)

. (b) (6) (b) (6) & (IMIGN to Legal Files, “Power of

Reserve Banks to Purchase Fed Funds™ (#265221) (April 15. 2008)

: &
I (o Board of Governors, “The authority of the Federal Reserve to provide an
extension of credit in connection with the acquisition by JP Morgan Chase of Bear
Stearns” (#281546) (April 2, 2008)

: &
I to Board of Governors, “The authority of the Federal Reserve to provide an
extension of credit to Bear Stearns through JP Morgan Chase” (#281545) (April 2,
2008)

‘ &
I (o Board of Governors, “The authority of the Federal Reserve to provide a

primary dealer credit facility” (#281544) (April 2, 2008)
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to Legal Files, “FRBNY Powers to Enter Into Nonrecourse Lending

Transactions™) (#264279) (March 14, 2008)

© HEOIOEE EEOIORE BEOIONN BEENOICRN o Board of
Governors and the Federal Open Market Committee, “Authority to engage in
securities lending activities with primary dealers” (#280373) (March 10, 2008)

o & RIGHN to Legal Files, “Modification to Securities Lending
Facility” (January 16, 2008) (#256004)

. to Legal Files, “Notes on Federal Reserve Banks’ Incidental

Lending Powers—Specifically Securities Lending” (December 24, 2007) (#232538)

(OXWOXOR to Legal Files, “Section 13(3) Lending Authority to Foreign

Central Banks” (September 10, 2007) (#229381)

Anonymous, “Foreign Bank USD Liquidity” (#335561) (October, 2007)

. (OXMJXON “Why a Reserve Bank Can Deal in Mortgage and Commercial

Paper (#232316) (August 24, 2007)

. to Legal Files, “Self-Help and Sovereign Immunity: There is no FSIA
Immunity for Setoff and Nonjudicial Dispositions of Security Interests” (#221793)
(August 7, 2007)

. to [DINBIEN Non-recourse Lending Under Section 13(3) of

the Federal Reserve Act” (# 221636) (July 30, 2007)

. & IIRECIGN to BECIGHE Governmental Authority
to Close Financial Institutions” (#199023) (January 22, 2007)

. to Legal Files, “Section 718 of the Financial Services Regulatory
Relief Act of 2006 and the Discount Window” (#192061) (December 4, 2006)

. (b) (6) “Exchange of Maturing Securities” (#176746) (Draft) (June 20,

2006)

. ] g (b) (6) to “Providing Dollar

Liquidity to Foreign Central Bank Customers” (#109977) (February 27, 2006)

. to Legal Files, “Authority of FRBNY to Engage in Repo Transactions
with Foreign Currency Reserves” (#161058) (January 24, 2006)

. (b) (6) to Distribution List, “Statutory Analysis: Overnight Cash Balance at

Foreign Euro Triparty Repo Custodian™ (#131222) (September 9, 2005)

. to Distribution List, “Statutory Analysis: Overnight Cash Balance at
Domestic Triparty Repo Custodian” (#121375) (September 9, 2005)

o] I & IECICN “Federal Reserve Bank
Powers to Provide Overdraft Capacity to Broker-Dealers” (#105961) (October 9,
2002)

. S o BEQIGHEE A uthority of Reserve Banks to Issue Guarantees on

Behalf of Depository Institutions™ (# 232613) (August 27, 1999)

. (b) (6) to (ONOQIER “Options on Repurchase Agreements”
(#283945) (August 10, 1999)
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DICH B o HOIGH Ability of Reserve Banks to Lend to Foreign Central
Banks” (#41959) (July 16, 1998)

. (b) (6) to [RQIGE ‘ Foreign Securities Lending” (#297078) (January

29, 1997)

. and JJJEQIGH to Board of Governors, “Potential
Request of the Federal Reserve Bank of New York to Commence Negotiations in
Connection with the Proposed Refinancing of a Portion of the Loans Extended to the
United Mexican States by the U.S. Treasury (#335556) (May 24, 1996)

. to Legal Files, “A Brief History of Repo Authority for Federal
Reserve Banks (#283634) (May 23, 1996)

. I - BEEOIGE) Cable transfers/foreign exchange and Section
I4 of the Federal Reserve Act” (#204884) (January 30, 1991)

. “Annex to Operating Circular 10” (Non-recourse loan) (March 14, 2008) (#264266)

. to “REV/authority to acquire a firm under incidental
powers” (September 26, 1990) (#75589)

. (DAQ)] “I_egal Basis for Foreign Currency Operations™ (#278193) (Draft from Board
Staff) (December 13, 1989)

(b) (€ (b) (6) W& “Legal Authority for Foreign Exchange

Operations” (#211504) (December 7, 1989)

. to “Authority of the FDIC to Open Receivership Accounts
at a Federal Reserve Bank,” (#224718) (April 14, 1988)

. (b) (6) to “Payment of interest on required reserves and
reduction in reserve requirements” ($219614) (April 8, 1988)

. to Legal Files, “Foreign exchange transactions for Federal Deposit
Insurance Corporation (#211766) (Nov. 4, 1987)

. S ITRIGHEE - OIGN  The Federal Reserve Bank of

New York’s ability to deal in forward foreign exchange transactions” (#312840) (July

21, 1987)

. B o “Reimbursement from the Treasury for fiscal

agency services” (#144576) (August 28, 1986)

(b) (6) to “Authorization to invest foreign currency

funds” (#212905) (March 3, 1986)

(b) (6) to (b) (6) “Authority of Federal Reserve Banks to Provide

Liquidity Support to the BIS Through the Purchase of Gold” (#131810) (Draft)

(January 10, 1983)

BDIB) to “Authority of Federal Reserve Banks to Provide

Liquidity

. FRBNY, “A Report on Drysdale and other Recent Problems of Firms Involved in the
Government Securities Market” (#199042) (September 15, 1982)
(b) (6) to (b) (6) “Authority of Treasury Department to Indemnify
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Bank” (#144522) (March 26, 1982)

. to “Legal Authority of Federal Reserve to engage
independently in foreign exchange transactions” (#212904) (September 14, 1981)

& t “Interest Bearing SDR
Valued Deposits for the IMF” (#148825) (April 3, 1981)
. and (b) (6) to [IQIGIN  Reimbursement to this
Bank for fiscal agency activities performed at the direction of the Treasury”
(#144421) (March 28, 1980)

o (b) (6) to IOKCOM T egal Authority of Reserve Bank to Permit

Reserve Account Overdrafts” (#105569) (January 15, 1980)

. Legal Division { (b) (6) to Board of Governors, ““Authority of
Board to pay interest on required reserves of member banks” (#282372) (June 19,
1978)

. (b) ((b)(6) g4 (b) (6) to IQICEN “Gold Loans” (#189493) (April

19, 1976)
. & (b)((b)(6) I Untitled [on gold transactions,
specifically selling collateral on gold loans] (#131486) (March 18, 1976)
. “RND”, “Authority for Foreign Exchange Operations by the Federal Reserve System”
(Draft) (#212435) (August 28, 1975)

. (b) ( (b) (6) g4 (b) (6) to MOIGN “Government unlimited liability to

a Federal Reserve Bank” (#125478) (June 13, 1975)

. (b) (6) )]  (b) (6) “Power of this Bank to pay interest on deposits

of foreign central banks and foreign states’ (draft) (# 280627) (October 29, 1974)

. Contingency Planning Staff Group to Board of Governors, “Emergency Use of the
Discount Window” (July 13, 1970)
. Board of Governors, “Eligibility for Discount of Mortgage Company Notes. 56 Fed.

Res. Bull 39 (1970)

. to [JEDIGHN Analysis of 31 U.S.C.A. Section 1023”
(#144909) (June 30, 1969)

. to Federal Open Market Committee, “Legal considerations regarding
Federal Reserve participation in Treasury refunding operations” (#336062) (June 12,
1968)

. to Federal Open Market Committee, “Legality of plan for lending
Government securities by Federal Reserve Banks” (July 10, 1968) (#279410)

. (Draft), “Authority of Federal Reserve Banks to ‘Lend’

Government Securities” (May 6, 1968) (#279407)

DEDIGY and RIS Memoranda on Foreign Exchange Operations, in
Hearings before the Committee on Banking and Currency, Bretton Woods Agreement
Act Amendments, 87th Cong. 2d Sess. 157 (#337128) (Feb. 27 & 28 1962)

. (OXON t0 BNXOME “Fxchange of Treasury Bills by Federal Reserve Banks”

(#225541) (March 26, 1947)
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(b) (6) ]  (b) (6) Letter on Treasury Exchange Privilege (#283409)

(January 22, 1937)
. Section 13(3) Historical Material (#200664) 1932-1988

Deleted following agreements:
. Request for Section 13(3) Authority (#98738) (~March 1, 1999)
. Section 13(3) Resolution by Board of Governors (#98740) (January 28, 2004)
. Section 13(3) Resolution by Board of Directors (#98739) (May 19, 1997)
Reason: Events of 2008 showed that such documentation was unnecessary.
Section 13(3) authority was forthcoming without a formal process.
. Power of Attorney (#98730) (~March 15, 1999)
Reason: This small snippet of language granting FRBNY power of attorney
with respect to collateral seemed unnecessary, as it is in OC-10.

Added following agreements:

. Compilation of Board of Governors financial crisis actions under Section 13(3),
13(13), and 23A/B of the Federal Reserve Act, the BHC Act, the FDI Act, Regulation
D, and other provisions of law (#324528) (September 9, 2010)

. Maiden Lane Package (Folder # 280745) (October 1, 2010)

. Maiden Lane II Package (Folder #313296) (January 21, 2010)

. Maiden Lane III Package (Folder # 313298) (December 23, 2010)

. AIG Lending Agreement Package (Folder # 284970) (January 19, 2011)

. AMLF Package

. CPFF Package (Folder #286269) (October 20, 2008)

. ILFC Package (Folder #311433) (July 9, 2010)

. MMIFF Package (Folder #299155) (November 3, 2009)

. TALF Package (Folder # 294399) (Currently still being updated)

. TSLF Package (Folder #326309) ( _.200).

. Foreign Central Bank Swaps (#297093) (April 19, 2009)

. Annex to Operating Circular 10 (Non-recourse loan) (#264266) March 14, 2008

. US/Canadian Dollar Swap Agreement (#77255) (September 14, 2001)
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Version 4.0 (May 10, 2004 #67823) to 4.1

Deleted following memorandum:

. Bankruptcy Court’s Opinion in Beogradska case

Reason: The opinion was reversed by a published district court opinion (313 B.R.
561 (S.D.N.Y. 2004), which was in turn reversed by Congress in the 2005 bankruptcy
amendments.

Added following memoranda and documents:
. - R “Avoidances in Insolvency” (#138384)
(October 7, 2005)
“Managing Financial Crisis: A Primer” (#146701) (Fall, 2005) (Principal author:

o FRBNY Authorizing Resolution for the Inter-District, Discount Window Backup
Relationship (undated, unexecuted) (Legal_Markets # 2246)

. FRBNY Draft Operational Incapacity Statement (Legal_Markets #2249)

. FRB-SF Authorizing Resolution for the Inter-District, Discount Window Backup
(February 28, 2002) (Legal_Markets # 2247)

. Letters from FRBNY to DTC authorizing Buddy Banks (August 16 & 14, 2002)

(Legal_Markets #2250)

Deleted following agreements:
. Stone-Age Clearing Agreement (#98724)
Reason: Physical securities are rare, and no longer play any role in financial
markets.

Added following agreements:
(IMXGN “Draft Nonrecourse Loan Agreement” (June, 2006) (#175344)
(b) (6) “Credit Considerations, Emergency Lending Agreement” (Legal
Markets #4250) (undated; viewed as part of Section 13(3) lending documentation)
. Dollar Pound Swap Agreement (9/14/01; prepared in connection with 9/11/01
operational disruption) (#77254)

(b) (6) “Medium-Term Exchange Stabilization Agreement” (February, 1995)

(#169004)

. (b) (6) Revised OC-10 (~June, 2006) (#138729)

NOTE: The documentation “Emergency Purchase of Securities from Foreign Central
Bank™ was not in version 4.0, even though it was listed as being there. The documentation
appears to be a sanitized version of some simple instructions written from a foreign central
bank with respect to its securities pool. This document, which was in the Y2K Playbook,
contains too little lawyering to be of any value to the Doomsday Book. I have therefore
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omitted any references to this documentation in version 4.1.
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Version 3.3 (October 27, 2000, # 51188) to 4.0
Deleted following memoranda:

. & to (b) (6) “Contingency
planning re: Federal Reserve Credit for Chrysler Financial Corporation™ (Draft)
(August 17, 1979)
Reason: This memorandum was primarily concerned with problems of lending
under old Section 13(3) of the Federal Reserve Act. It contained a straightforward
discussion of filing against chattel paper, and a few words about pari passu negative
pledge arrangements of which FRBNY had become aware. A discussion of the law of
negative pledge arrangements can be found in [ RIERIEY to “On
Lending to a Debtor who Has Previously Executed a Negative Pledge Agreement with a
Creditor” (March 25, 1999).
. (b) (6) to IEEXON Field Warehousing as a device to perfect a security

interest in ‘instruments’” (#99007) (December 31, 1974)

Reason: Field warehousing is still probably permissible under Revised Article 9
(see R9-313), but it remains risky as ever. Revised Article 9, unlike original Article 9,
permits a security interest in notes by filing. Like original Article 9. it also permits a short
term unfiled nonpossessory security interest for new value. Given these alternatives, there
seems to be no reason why a Reserve Bank would ever want to use a risky field
warehouse arrangement. Since the case law on field warehousing has probably evolved in
the last thirty years, there seemed to be no reason to retain this ancient memorandum.
Memoranda were added to version 5.0 on the problems with field warchousing
specifically, and physical delivery of collateral in general.

Added following memoranda:
) (OXM(IXEN to FBO Workgroup, “A Primer on the Liquidation of Collateral”
(#96106) (November 24, 2003)

. (b) (6) (CMTF Workgroup), “Evaluation of Excess Treasury

Collateral Procedures (#97576) (November 21, 2003)

' to & [ECIGE Federal Reserve Bank

Powers to Provide Overdraft Capacity to Broker-Dealers (October 9, 2002)

. “Chronology of Events at the Federal Reserve Bank of New York
After the World Trade Center Attack” (November 20, 2001)

(OIWOIGON to Legal Files, Draft “Special Deposits” (July 25, 2001)

OIEOION to IEQIGH 1 cnding to DTC—Taking Participants’ Security

Entitlements as Collateral Under Code” (Draft) (March 2, 2001)

. to “The Legal Consequences of a Money
Laundering Conviction for a Financial Institution” (February 9, 2001)

. to Legal Files, “Guarantees and Corporate Law” (January 31,

2001)
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. (OICEOIGN to Legal Files, “Section 14(b)(1) Municipal Securities”
(September 1, 2000)

. Enforcement Workgroup to (X} and IEJXC) NN  FEnforcement authority

under Gramm-Leach-Bliley” (April 25, 2000)
. & “Legislative History of the Provisions of the
Federal Reserve Act Relating to the Discount Window and Open Market Operations™
(March 21, 2000)

. (b) (6) e (b) (6) K (b) (6) “Impact of a Criminal

Conviction on a State Member Bank™ (March 13, 2000)

. to “Will a ‘Tested Fax Arrangement’ be
deemed a ‘Commercially Reasonable Security Procedure’ under UCC Article 4A7”

(November 12, 1999)

. (b) (6) to JICHOIGN Domestic Tri-Party Repo,” (August 10, 1999)

. (b) (6) to and “Disqualification
Provisions Triggered by Conviction of a Financial Institution™ (February 5, 1999)

. 63 Federal Register 65693, “Federal Home Loan Bank Standby Letters of Credit (12
C.F.R. §§ 938, 943 (November 30, 1998)

. &I < Enforcement Actions Against Banks and Thrifts”
(January, 1992)

. & RICHEE to BEOIG] «Assessment of DIP Financing
Risks” (Nov. 11, 1991) (removed from V 3.2 and restored here)

. (b) (6) to (b) (6) “Section 2(a) of the Gold Reserve

Act of 1934” (February 4, 1983)

Transferred Following Memorandum from “Powers Memoranda” to “Powers
Opinions”

. 63 Federal Register 65693, “Federal Home Loan Bank Standby Letters of Credit (12
C.F.R. §§ 938, 943) (November 30, 1998)
Reason: This regulation is legally binding, at least on Federal Home Loan Banks.

Deleted following agreements

. (DIWOXGN Section 13(3) Lending Agreement

Reason: Superseded by Section 13(3) Long-Form and Short-Form Agreements
. Back-to-Back Lending Agreement

Reason: The back-to-back lending agreement (PC Docs #98719) was designed as an
alternative to Section 13(3) lending, using only Section 10B authority (which includes the
power to make non-recourse loans). Before 2002, an alternative to Section 13(3) lending
seemed necessary because Section 13(3) lending required consent of at least five governors.
This consent might not have been physically possible during some contingency situations.
Since the 2001 revisions to Section 11 of the Federal Reserve Act, Board consent now seems
physically possible in almost all cases. Another reason for not retaining the back-to-back
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agreement was that it would need substantial revision to be workable. The current draft of
the agreement relies on an event of default to title the collateral to FRBNY: this is probably
unacceptable because of the cross-default clauses most banks are subject to. The problem
could be fixed if Section 10B permits an explicit put option for collateral, which is the
economic equivalent of nonrecourse collateralized lending.

. (XM UCC-1 Financing Statement

Reason: Current UCC-1 financing statement is broader, and comports with Revised
UCC Article 9. There is no reason to have a financing statement limited to intangibles.

Added following agreements

° Electronic Texts of Operating Circulars

. Federal Home Loan Bank Pledge Agreement (#97918)

. Securities Control Agreement—Entire Account (#77171)

. Securities Control Agreement—Specified Securities
(#77225)

. Deposit Account Control Agreement (#86686) (July 15,
2002)

. Section 13(3) Long-Form Agreement (#80703) (January 2,
2002)

. (b) (6) to “Explanation of Form of 13(3) Credit and
Security Agreement (January 2, 2002) (#80706) (treated as agreement)

. Section 13(3) Short-Form Agreement (#77694) (October 17,
2001)

. Plaintif’s Memorandum of Law in Support of its Motion for
Preliminary Relief (CHIPS Attachment Litigation) (February 6, 2001 Draft)

. FDIC Indemnity Agreement (September 7, 2000)

. Foreign Exchange Committee. Y2K: Best Practice in the Foreign Exchange Market

(October 18, 1999)
. Fiscal Agent Letter of Indemnity (December 1, 1997)
. Granville Gold Trust Papers

. Memorandum to (b) (6) et al. from (b) (6) & HOIE)

“FRBNY v. Granville Gold Trust—Temporary Injunction” (January 12,

1995)
. Order to Show Cause (January 3, 1995)
. Memorandum of Law in Support of Order to Show Cause (January 3, 1995)

Eliminated distribution list

Reasons: First, the Doomsday Book went from paper to primarily electronic
distribution. Second, there seemed to be no particular demand for the Doomsday Book
outside of Legal.
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Version 3.2 (April 14, 1999, # 42549) to 3.3:
Revised following agreements:

. Section 13(3) Account Agreement

. Back-to-back lending agreement

Deleted following agreement:
4/22/92 ETP Back-to-back lending agreement
Reason: This agreement was supplanted by the May 16, 2000 JHS version.

Deleted following memorandum:

. to Legal Files, “Interpretive Authority—Reserve Bank Fiscal
Agency Powers”[l(Draft) (May 16, 1997)
Reason: Found (and added) a far better memorandum on same topic in legal files:

(X)) & (b) (6) to IOIGM ‘ Federal Reserve Bank Powers to

Provide Nonbank Dealers with Government Securities Clearance Services” (May 4, 1995)

Added following memoranda:
(b) (6) to (b) (6) “Requirements to Lift an Automatic Stay in
an Insolvency Proceeding” (December 24, 1999)

. OICEN (o BEOIGEN Y2K Emergency Lending to the Chicago Mercantile

Exchange” (September 21, 1999)

. (b) (6) to (b) (6) “Y2K Emergency Lending to the BOTCC”

(September 21, 1999)

. (b) (6) to (b) (6) & (b) (6) “CME, CBOT, and BOTCC

Emergency Powers” (September 7, 1999)

. (b) (¢ (b) (6) s} (ORGICN “Risk Analysis of Section 13(3) Lending”

(August 10, 1999)

. OIN(IN & (b (b)(6) K (b) (6) “Minimum Documentation

Recommendation for Emergency Lending to DIs” (May 7, 1999)

(b) (6) g (b)(©®) (b) (6) (b) (6) (b) (6)

B & EOIGHE  December 31, 1999 Holiday Project: Summary of Relevant

Holiday Laws” (October 9, 1997)
. & QIO © “Mutual Funds
Internal & External Borrowing Capacity” (September 27, 1996)

(b) (6) to [QIBM “Authority of Reserve Banks to borrow funds
denominated by a foreign currency” (May 24, 1996)

. (b) (6) & (X)) to INOIGM < Federal Reserve Bank Powers

to Provide Nonbank Dealers with Government Securities Clearance Services” (May 4,

1995)
Introductory Section v 5.0, June 3, 2014 Page 74
HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487628

PTX-651 Page 78 of 84



DOOMSDAY BOOK—Internal FR

Added following name to distribution list: ((QXG)]

Deleted following names from distribution list: [[REB) DRIGH HOIG i
Introductory Section v 5.0, June 3, 2014 Page 75
HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY FRBNY-STARR(CFC)-0487629

PTX-651 Page 79 of 84



DOOMSDAY BOOK—Internal FR

Version 3.1 (July 13, 1998, # 40709) to 3.2:

Converted WordPerfect 6.1 versions of agreements to Microsoft Word. Renamed
files (which had previously been in DOS format) to take advantage of Windows naming
flexibility.

Added following memoranda:

i (b) (" (b)(6) pa  (b) (6) “On Lending to a Debtor who Has Previously
Executed a Negative Pledge Agreement with a Creditor” (March 25, 1999)
. (b) (6) “Direct Extension of Emergency Credit to a

Nonmembel Bank or Bank Holding Company on its Own Note” (Jan. 17, 1975)

‘ gl and NEIGH N S o SCICH Scction 13(3)

Lending Authorlty Disclosure Requirements™ (March 10, 1999)

. DICHE I - BECIGHE Al Assets Pledge Risk Assessment” (March

4, 1999)

. BDICH °c BRIGH & QIGHN nterest Rate on Credit Extensions to

IPCs™ (Draft, January 79 1999)
. to Legal Files, “On ‘Conduit Lending’ by a Federal Reserve Bank
Through Another Bank™ (January 6, 1999)
. to Legal Files, “Whether a Temporary Perfected Security Interest
Lapses Upon Filing of Bankruptcy Petition” (December 10, 1998)
(b) (b) K8 (b) ©) ‘FCM Bankruptcy Regime” (December 7, 1998)
. (b) (' (b) (6) KB “DTC — Power to Pledge Collateral” (July 8,

1998)

. QIO -nd KQICNE to (b) (6) (b) (8) 4 (b) (6)

“Options Regarding Closure of Edge Corporation” (July 28, 1994)

. (b) (6) to (b) (6) “FDICIA Section 142 — Discount Window

Operations” (April 17, 1992)

. (b) (€ (b) (6) (b) (6) (OYGE Authority of Federal
Reserve Banks to lend Government securities to dealers” (January 29, 1980)

Deleted following memoranda.
y & IOIONEN  IEOTON -cscrve Bank
extension of credit to a troubled Edge corporation--Allied Bank International” (March
3, 1983)
Reason: This checklist style document contained little in the way of legal analysis,
and is operationally obsolete after the 1991 amendments to Section 13(3).
. (b) (6) to INEOICOEE “Reserve Bank’s Power to Accept Deposits
From Branches and Agencies of Foreign Banks™ (Dec. 18, 1995)
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Reason: This memorandum largely duplicated a contemporaneous memorandum

from (b) () (OXG)M “Foreign bank branch and agency discount window
access” (Jan. 2, 1996). The (QXEF memorandum had a somewhat greater scope, so was
retained.

. to IRIGH ‘ Required Documents and Procedures for a
13(3) Loan” (April 1, 1994)
Reason: This checklist-style memorandum referred to the Section 13(3)
documentation in versions 3.0 and 3.1 of the Doomsday Book. This
documentation has been amended in verqion 3.2.
. 6)d (b)(6) [ “Assessment of DIP Financing
R1sks” (Nov ll 1991)
Reason: The editor did not see lending to a bankrupt nonbank as a plausible
use of Federal Reserve facilities. The legal issues are not abstruse, and in the
unlikely event that such a lending situation emerges, a Discount Window
attorney should be able to replicate the advice in this memorandum “off the
cuff.”

Added following agreements:

. Section 13(3) Lending Agreement

. Section 13(3) Account Agreement

. Intangible Collateral Agreement

. Filing Statement for Intangible Collateral Agreement
. Power of Attorney

. Model Parent Guaranty

. OC-10 Letter of Agreement to Secure Guaranty

. Model Subsidiary Guarantee

. User’s Guide to Guarantees

Deleted following agreements:
. Section 13(3) Lending Agreement (DISCOUNT.NEW)

Reason: This old lending agreement was supplanted by a new version.
. All Assets Security Agreement (ASSIGN2.ASS)

Reason: A separate security agreement is no longer needed. in light of Revised OC-
10.
. All Securities Security Agreement (ASSIGN2.SEC)

Reason: A separate security agreement is no longer needed, in light of Revised OC-
10. Furthermore, this agreement was drafted before revision of UCC Article 8, governing
security interests in securities.

Reorganization:
+  Moved Memorandum from & HSIGH
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“Legislative History of Federal Reserve discount authority under the third paragraph of
Section 13 of the Federal Reserve Act” (Jan. 25, 1977) from Section I-A to Section II-D.

Added following names to distribution list:
Deleted following names from distribution list:
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Version 3.0 (October 24, 1997) to 3.1:

Added following memoranda:
. to Legal Files, “Is the Power to Establish an Account Incidental to
Section 13(3) Lending Authority?” (May 15, 1998)
. XXM untitled (on judgment creditor executing against foreign party
account held indirectly with Federal Reserve Bank) (Draft) (Feb. 3, 1998)

. (b’ (b) (6) (b) (6) “Effect of New York Superintendent Taking

Possession of a Foreign-Bank Branch” (Draft) (Dec. 17, 1997)

(b) (6) OROION & (b) (6) “Notes on the Prospect of a

creditors’ standstill” (Draft) (Dec. 16, 1997)

. (b) (6) (b) (6) (b) (6) DINGIGN Foreign

Bank Default—Response™ (Draft) (Dec. 15, 1997)

o I o SECECICN o KEION - TG Review of

the Proposal to Offer the Single-Account Structure to Foreign Banks™ (Jan. 30, 1997)

(b) (6) to Legal Files, “Authority Under Section 10B of the Federal

Reserve Act to make advances to The Depository Trust Company™ (Oct. 8, 1997)

. & (b) (6) to [liAIRXB)] ¢: o/, “Controlling Creditor Liability”
(Oct. 31, 1996)

(b) ((b) (6) K8 “The Authority of Investment Companies and the SIPC

to Borrow and to Pledge Assets” (June 24, 1996)

‘ to “Vulnerability of the Bank to
suit because of assets abroad” (Oct. 27, 1992)

. (b) (6) to “Mutual Insurance Company’s ability to pledge its
assets to secure a loan” (Mar. 4, 1991)

. (b) (€ (b) (6) K (HIXON “Risks to a Secured Creditor of Being

Oversecured” (Mar. 24, 1987)

Deleted no memoranda.
Neither added nor deleted any agreements, but replaced draft OC10 with printed
version.

Added following names to distribution list: FOYQ) (b) (6)
Deleted following names from distribution list: (b) (6) | (b) (6)

Reorganization (all in Volume I1):

. Moved to Legal Files, “Interpretive Authority—Reserve Bank
Fiscal Agency Powers [(Draft) (May 15, 1997) from Section I-B to I11-C.

. Abolished old Section III-C (“Branch Closings”) and moved its contents (Letter from
to [ EEEEICI o~ Closing of Branches and Standby
Letters of Credit (Jan. 9, 1997)), along with new memos. to a new Section V
(“International”).
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